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My Lord^ 

In foliciting permiffion to dedicate 
the following Reports of TS^r. Dickens to Your 
liordfhip, I felt that I was endeavouring to 
accomphfh the wifli, which he would have 
entertained, had he lived to publifli them. 

In condefconding to grant my Requeft, 
Your Lordfhip has fh^wn the Refpedi which 
You bear to the memory of the Author, 
and the intereft which, You take in the ad- 
vancement of profeffional knowledge: In 

protc6ling 



DEDICATION. 

proteding the Laboui-s of the Dead^ You 
encourage the Indu^y of the Living, and 
approve Yoiu-lclf the Friesd of Learning, 
and the ready Patron of Merit. 

In my own Name I have to thank Your 
Lordlhip for the obliging manner, in which 
Your affent to my appUcation was commu- 
nicated, and to aiTure Your Lord (hip, that I 
have the Ilonor of being, with tlie greateft 
Refpeft, 

My Loiii), 
Your Lordfliip s much obliged, 

And moft obedient Servant, 

JOHN WYATT. 



Fig Tree Courts Lifter Temple, 
fiyl January l803« 



ADVERTISEMENT. 



THE following Reports have been pre^ 
pared from tioR Manufcripts of Mr. Dickensj 
the late Regifter of the Court of Chancery ; 
all of them written in his own Hand, and 
though without order or arrangement, yet 
evidently with a view to Publication. Tliey 
eilabliih many important Principles of Equi- 
ty, and comprife many Points relative to the 
PraAice of theCourt, with which the Author, 
from fituation and experieijoe^ was fb inti- 
mately acquainted. 

I have not aflkmed the liberty of expiiog- 
ing any of the Cafes, which he thought 
worthy prefervation. My Object has been 
to reduce them to chronological order, yet 
in a few inftances my diligence has been 
eluded. Care ha^ been taken to add in the 
margin, references to the contemporary Re- 
ports. The Names of the Cafes have been 
prefixed ; and a copious Index fubjoined, on 

the 



ADVERTISEMENT. 

the model of the Digefted Inflex in Chan- 
cery ; and I flatter myfelf, that 1 have in fome 
nieafure contributed to the utility of a ufeful 
Work ; at the fame time it becomes me in 
common juftice to add, that I hav6 been 
,aided in this undertaking, by my learned 
Friend Mr. Toller^ whofe effential afllftancc 
demands my public acknowledgment. 

A. due Seled;ion of Cafes, a correct Nar- 
ration of Fads^ a concifc yet clear State- 
ment of the Queftion, and a perfpicuous Re- 
port of the Judgment, if I am not deceived 
by the partiality of an Editor, are to be 
found* united in thefe Volumes, and will re- 
main a lafting Monument of the Talents and 
^oduftry of the Author. 

J. w. 
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OATHS, FORMS,. &c. 

OF THE 

HIGH COURT OF CHANCERS 

pRiNCB OP Wales. 

WHEN His Royal Highnefs the Prince 
OF Wales, (afterwards KingGeorgelL), 
took the oaths^ the Lord Chancellor met 
him in the Court of Requefls, and waited 
upon him into Court ; Mr. Juftice Eyre, Chan« 
cellor to the Prince, held the book^ when he 
took the oaths; which were read by the 
Mafter of the Rolls ; and then the Lord 
Chancellor waited upon the Prince to the end 
of the Hall, after which the Lord Chancellor 
•returned into Court. 

The Lord Chancellor fat covered during the 
^me the oaths were adminiftered ; the fiar 
Hood. 

Tap D^KE OF Cumberland^ 

On the i6th June 1755, the Lord Chan- 

cellbrj Hardwicke^ having received notice, that 

b 3 his 
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his Royal Highncfs WtlUam Duke of Cumber^ 
landy intended this day to come into Court, to 
take the oaths upon his being appointed one 
of the Lords Regents ; his LordQiip, on the 
approach of lus Highnefs, met him at the 
fleps leading from the Hall to the Court ; and 
being come into Court, his Highnefs took the 
oaths; his Lord(hip fitting covered, the Bar 
Handing: the Mafter of the Rolls, who at« 
tended for the purpofe, read the oaths ; the 
fenior Mailer held the Evapgelifts. Aftec 
which, the Lord Chancellor took ijp the 
purfe, and attendee) h|s Higlinefs dpvrn the 
ileps into tl^e Ha}l. 



Tpe LoRps Commissioners op the Greah^ 
Seal. 

On the 23d Nwember 1756, the Lords 
Commiflioners for the cuftody of the Great 
Seal took the oaths. Mr. £/i/ the fenior Maf- 
ter for that day, held the book ; the Deputy 
Clerk of the Crown adminiftered the oa^hs. 

After 
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After which, Mr. Solicitor General moved, 
that the taldng of the oaths by the Lords 
Comroiflioners mi2;ht be recorded by the Clerk 
of the Crown : Which was ordered. 

The like motion and onler are made ujpon 
the Lord Chancellor, the Lord Keeper, or a 
Serjeant at Law taking the oaths. When 
Lord LougUorwgt, Sir William Afliimrft^ and 
Sir Beaumont Httbamy the Lords OHnmifllon- 
ers, took the oaths on the 7th May 1783, the 
£ime rule wja obfenred. They aUb took the 
quaHfying oath $ a clerk of the Petty Bag read 
the oaths, the Mailer held the book. 



) 



Peers. 

When Peers take the oaths in Court, one 
of the Officers of the Court, generally the 
Deputy U(her, holds the book, while a Deputy 
of the Clerk of the Crown reads Hx oaths. 



l>4 The 
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•The Lord Chancdlor fits cover«d during 
the Time the Peers are in Court, except sit 
their c6imng into, and going out of Court ; 
when he rifes, and bows to them. 



The Lord Chancellok and Los d Keeper. 

On the I ft My of MicbaeloKts Term 1705, 
J/jrd Qowper was fworn in Keeper of the Great 
gf al i Sir John Trevor Knight, Maftcr of th? 
Rolls, held the book, when the oj^ths werf 
^minifteredf 

On the 3d day of June 1725, Lord Kmg 
was fworn Chancellor; the Mafter of the 
HoUs held the book. 

When the Lord Keeper Hail^, afteriin)fds 
Lord Chancellor NortUng/on, took the o^th« 
in Court } Sir TAcmas Qarke Knight, Mafter 
pf the Ro^l9, held the book. 



On 
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On the ift dty of Trinity Term 1778, when 
Lord Chancellor Hurhw took the oaths in 
Court, Sir Tbomss Sewel Knight^ Mafter of 
the RoUs^ held the book* 

The fame mode was obferved the 23d daj 
of January 1784^ upon Lord Tburlo'w'z re- 
fuming the office of Lord Chancellor. 

The oaths are, of alle^ance, fupremacy, 
and of office. 

On the 14th June 1786, the Lord Chan- 
cellor being ill, the Mafter of the Rolls fitting 
for him, heard the petitions in caufes prefer, 
red to hisLordfhipi the propriety of which 
had been doubted; but, upon confideration» 
his Lordfhip was clear that the Mafter of the 
Rolls might hear a petition as well as a caiiie 
fet down in his Lordihip'ls paper of caujfest 
all bills being in the nature of petitions, and 
addrefled to the Great Seal ; but as to lunatic, 
and bankrupt petitions, the Lord Chanceilor 
^6te4 as to them under (j^cial delegatioxu 



The 
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The trial of Warren HaJUngs Efiiuirc, upon 
an impeachment by the Houie of Commons, 
being proceeded on, in a temporary Court 
ereftcd in Wejiminfier Hall for the purpofe; 
whereby the fevtral courts, particularly the 
Court of Chancery, could not conveniently 
^ fit in tbeit refpeftive courts : 

This court adjourned from Weftminfter^ and 
(at in Lincohs^Inn Hall. 

The fame was done by the Lord Nortbing-^ 
ton C, when the Earl of Ferrers was tried for 
murder. 

The 34th day of June 179 19 being the firfl: 
day of Ttrinity Term» and being Midfummer 
Tizj9 it was doubted whether the courts 
could fit; but an inflance being found in 
the yiC9r 1799, all the Courts did fit on that 
day. 

On the ^Qth January i793» Lord Lwgbbih 

rough took the oath§ in the Court of Chancery, 

Sir Pepper Arden Knight, Matter of the Rolls, 

he^d the Evangelifts, and the Deputy Clerk of 

, ^ the 
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the Crown read the oaths. He was attended 
into Court by Lord Vifcount Stormont^ the Earl 
ciCarJ^^ the Earl of Buckingbamjbire^ Lord 
Damley^ Lord M shtfitt ry^ Lonl Bnmrhamp^ 
the Right Honourable miliam Pitu Chancel- 
lor of the Exchequer^ the Right Honourable 
Henry Dundas^ one of the Secretaries of State, 
and the Right Honourable Welbon Ellis. 

Note. The Mafter of the Rolls kept on his 
hat at the time he held the book. 

In the vacation, on the 14th ^fril iSox, 
Lord Lougbboraugb C. refigned the Great Seal, 
which was immediately delivered by His Ma- 
jcfty to Lord EUotty Clucf Juftice of the Court 
of Common Pleas, as Lord High Chancellor 
of Great Britain. His Lordfhip continued to 
prefide in the Court of Common Pleas, until 
the appointment of his facceflor Lord Ahanley^ 
which took place after £^^ Term. On the 
15th Aprils the Lord Chancellor held the firft 
preat Seal before the Term. 
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A 

LIST 

OF THE 

LORD CHANCELLORS, 
LORD KEEPERS; and LORDS COMMISSIONERS 
of the GREAT SEAL 

O P 

GREAT BRITAIN, 

WITH THE DATES OF THEIR RBftfECTIVB APPOtNTIiBNTt, 
PROM THE YEAR IJS©. 



1530. 0£l. 2$. Sir Thoma* Moore - - Lord Chancellor, 

^* f Sir Thoma* Audley - -1 Lord Keeper. 

1533. May ao. I afterwards - -/LordChaicellar. 

1545. May 30. Earl of Southampton - - Lord Chancellor. 

- TLord Sf. John, afterwards 1 . . ^ 

«547- J'»««9'5_M^qui,ofWinton - ./ Lord Keeper. 

1547. Nov. 30. Sic Richard Rich > > Lord Cliaacellor. 

,551. June tp. { Wgj«lG<«drick, Bilhq» •£ j^o^j deeper. 

,5«. Sept. a,.{S-^;;,"ch?a« ""• !'""' ^:}Lonl »«.?«. 
,555. Jan. i. [^^^^ »^> ^"^^^' °[}Lord Chancellor. 

T559« April 4« Sir Nicholas Bacon • - Lord Keeper. 

1579. April 25. Thomas Bromley • - Lord ChanceUor. 

1^87. April 29. Sir Cbrifiopbcr Hatton • Lord Chancelbr. 

1592* May 29. Sir John Pickering - - Lord Keeper. 

,595. - -{^«hS"'^' ""'*-** "f }l'<»^ Commiffioiiers. 

a \M < /^^ Thomas Egerton, M. R.\ Lord Keeper. * 
1590. May 6. -J^ afterwards Lord Elcfmeie / Lord Chancellor. 

f Sir -Francis Bacon • -^ Lord Keqwr. 
t6i6. Mar. Il.< afterwards I 

^Lord Verulam - ^ J Lord Chancellor. 
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Lords Commiflionerf • 
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HIGH COURT OF CHANCERY. 



(Lib. Reg. A. fol. 2^3-) 1^^;: 

ENTRY of an injuttdioA to ftay the detendant^s injonaimto 
proceedings at law ftates, that the defendant, f^^^^i^ 
JfAn Bodicj had prefertcd a. petition in Chancery t^h^lTwir**' 
againft the plaihtitf iJoi^r/ Buti^ and one James Toung^ ^roiyht by hia 
his then tenant, for recovery of four tenements in the fame kod, 
Wtttington, in the county of Somerfet^ which the ulcSS?^ 
plaintiff ftated to have come to him as heir of the ^ 
body of Lucy B$die^ under an entail created by the 
will of John Cumberjbat ; and that an anfwer had 
been put in by the faid Robert Bull and Jantes Toung, 
by which Bull difdaimed as io two tenements^ 
but as to the others faid, they did liot pals 
by the will, but defcended to the teftator^s two (IfterSt 
his co-heirefles at law ; that they made a pahitiqn^ 
VoLA. . B by 
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irw/v. B9i!f. by vhich one was allotted to one fifter, (whofe hdr 
^' at law was the defendant Bodie), and that the other 

was allotted to Joanna the other lifter, the wife of 
Robert Taylor ; that flie entered, and enjoyed, and 
the fame defcended to Joanna Taylor^ her heirefs at 
law, and that the plaintiff Bull purchafed of Thomas 
the heir at law of the £ud Joanna Tayhr^ and was in 
poffefBon. 

The injundion then ftates, that after the petition fo 
preferred, the laid John Bodie had brought an eje£t- 
ment againft the pref<Hit plaintiff Robert Bull; and 
Thomat Gyfford his tenant, for recovery of the feid 
premifes ; that the fuit inftifuced by the laid John 
Bodie in Chancery as aforefaid remained undecided ^ 
That the proceedings at law were in contempt, and 
derogatory to the jurifdiQion of the Court of Chan* 
eery, the aforefaid matter in Chancery being there 
undetermined. 

And therefore the Court ftaid the proceedings at 
law, till the aforeiaid matter in Chancery Ihould be 
difcuffed and determined. 



t fc 3 uihu Bagnold V. Green. 

A* D 
Carc] 
S. C 



caf«y\Rcp.4i (Lib. R^. A. JoL 178^.) 



Afusgeftioothac TJ^^^ fuggcftiott mcrdy, there being no qffidavif^ 
ihrJwdiT^^SJ ^^^^ *^ ^^^^^^ perfons Ihould die, their death 
duth would be vould be very prejudicial to the plaintiff's title, a 

Tcry prejudicial ,.^ •n^ % • • *!• 

to the putotiff '< commiluoA iflued to examine witneiies on the part 
Imil^to^mt^ of the plaintiff, although the defendant had not an«^ 

them, although f«j.p-I J 

the defendant IWCTCa. 

hidBetanfwtr- ,,,.11. " 

cd. 9 Irulti 



^- X>. iS}9') IN CUA^M. 



mUiam Wild (m4 EM bii Wife, Pkintifj } 15 & 16 E/i». 
Thomas fVelU, Defendant. J^-^^^ts^t^ 

(Lib. Reg. B. foU xi2k) 



pOKA«MircH ae uiK>a thf hearing of tfec ijiatter J^^JJ^";^ 
touchisig lihe dower demanded by tbe plaj^ti^s and for apar- 
ia right of the platntif Edith out of th^' l;^nd$ qi Fonbi. 21. id. 
Lwtard Ftdks^ her former hufband, U appear^ Aie ^"' 
onghf to baendowed oi the &me LiDd$ accoifding to 
the petition of the bill, and the defendant was pever- 
thd^s (as by an order (tf) of the 19th ofOffobfrldik^ WifcaithedAe 
appeareth) to be adviied fc^r a time, and give anCwfir „^7!^;]^";„yT„'.^ 
to this Court, whether he would give the pUiutiff ^J^^-^^ 
io/« in recompence of the laid dower, and of the 
antara^eB, or elfe would give die plaiaft0'4/. £bt the 
arrearages, and fo&r the faid petitioners to have 
their dower fet oat by commiflioners ( and for thit 
ttfb the iaid defendant hath not hitherto given any 
anfwer thereof to the Court, it is ordered, that a 
fiibpoena be awarded againft the defendant to fiiew 
eaufe h^Wednefday come ien'night, whecefore a de- 
cree fiK>i}ld not be made for the plaintiff £>r the faid 
l»ds, and tenements, which they demanded in 
.dow«r, and for all the arrearages thereof^ and 
wherefore a comtniffion ihould not be awarded &r 
fettifig out the fome, or in de&ult of fuph caufe 
to be jQiewed, the fame fiiould be decreed ^ccprd« 



B tf Satit 
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u^HH. Bates y. Hard. 

^"'""''^V {Reg. Lib. fol. 864). 

spoiutionof tJpoKthe matriage of the pidiniiS mth Elizahth 
nuAhg. articks \J ^^^^ daughter of the defendant Thomas Heard the 
dder^ an agreement ^uz$ entered into, by which the 
plaintiff was to have looL ; and if the defendant 
Th$mas the fon died in the life time of his £aither, 
without iflue male, the £ather covenanted, to leave 
the plaintiff and his wife one moiety of his Iands» 
&c. in fee ; and if Tbmas^ the fon, fhould leave iffue 
male, then Tbomas^ the father's heirs, executors or 
adminiftrators were to pay the plaintiff 300/. witlun 
one month after the death of the father. 

The bill charged that the defendanu had cozened 
the plaintiff to procure the agreement^ and to deliver 
ic to them, and prayed the benefit of h* 

The defendants, by theit anfwer, denied there was 
any fuch agreement. 

But it appearing from the depofitions that fuch 
agreement was fealed, and delivered to the plaintiff : 
It was ordered, that if the defendant, Thomas Heard^ 
the fon, died in the life time of his fetber, ^yithottt 
iffue males the plaintiff and his wife (hould quietly 
' hold, and enjoy one moiety of the lands, &c« ac* 
cording to tli^ true intent .and meaning of the agree« 
• ment ; but if Thomas the fon, or iffue male of hin 
Ihould furvive Thomas the father, the hdrs, eitecutors 
or adminiftrators of Thomas the father, fhould, within 
one month after his death, pay unto the plaintiff 300/. 



AmM 
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Arnolds. Barringion. «4 Nov. 1631. 

. (Jleg. Lib. fol. 864.) — « 

^OHN Arnoldy, the plaintiff's brotherj being fdfed b«>^ f** v^^<^- 
•^ of copyhold lands, and having ifliie two dtugh- mire to iJ£T 



ters, Elizabeth and Catberinej and intending to make S^SITc^^ 
a provifion for EUxatetb^ his eldcft daughter, fur- "^^^J^^. 
rendered part of the lands to the ufe of the faid offered to fenie 
EUzabetb^ and other patt thereof to Tbcnuu Bar* to (h« bond. 
rington for payment of his debts, and the refidue 
bemg of the value of 500/., he left unfurrendered 
to defcdid to Catherine his youngeft daughter as heir 
by the cuftom of the manor : Aftc^ • the furre^der, 
John Arnold made his will whereby he confirmed 
the furrender, and dnre£led the plaintiff to have the 
care of the marriage of his daughter, and appointed 
him executor. 

Afterwards, a clandeftine marriage was' effe&ed 
between the defendant PTalter Barringtm^ and the 
hid. Catherine i and, upon the marriage, the defen- 
dant fPalter Barrington promifed to make a jointure 
of lan4s of 60L a year> and entered into a bond to 
the defendant Ctf/i&^r/W in the penalty of icooA for 
performance of the agreement. 

Some time after the faid IValter Barringtan and Ca^ 
therine cancelled the bond. 

The plaintiff filed his bill to have the benefit of 
the bond, ftating that no provifion was made for # 
Catherine^ and in cafe of the death of IValter Barrings 
fon fhc would be left deftitute* 

B 3 Upon 
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Upon reading the anfwet, it appeared the marriage 
was had, and thepromife made> and the bond given, 
and afterwards cancelled. 

It was decreed that the defendant fValter Bar- 
rington fhould by JFednefday then next, convey lands 
ih &e fimple woHh 6o/. a year, free from incum^ 
bcinces, unto truftees for the fai4 Cathenne^ in lien 
of jo^nture^ for her life. 



A. D. X63U 

A defendant a- 
gainfl whom a 
fupplicavit bad 
iiTuedyCompUin* 
iRgtheariiclesto 
ground it, wert 
JH>( fufficicnti 
and .producing a 
certificate of bii 
good behaviour^ 
tbc Court refer- 
red it to tbe two 
next jufticet of 
tbe peace in the 
neighbourhood, 
to eaquire into 
11, 



SmUing v. Fiatman. 
• ' (Reg. Lib. fol.43i).. 

A supPLiCAViT againft the defendaoat ; he took ex- 
ceptions to the articles as not being fufficient on 
which to ground a fupplicavit, they being too general i 
and produced a certificate of his gdcxl behaviour: thb 
plaintiff averred the contrary. 

The Court ordered the two next jufticesof •the 
peace in the neighbourhood^ to call the faid parties 
before them, and to esaroine into the truth of the 
articles^ and the certificate, and that the queftion 
of the fupplicavit fhould be flayed in the niea^ 
time. ' 



t Nov. A. n. 

1637. 

Toth. III. S. C* 

Before publica- 
tiofly new inter- 
rogatories may 
be exhibited to 
sew witneflef I 
though a joint 
commilTioa bath 
beta executed. 



Lewis V. Owefu 



npHB queftion was, whether after a joint commilEoai 
executed, new interrogatories might be exhibiteci 
to new witneifes. 

The Matter of the Rolls, upon a conference withthe 
Lord Chancellorj was oFopinionj that n^w Merrioga- 

^oriesi 
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tories might be exhibited into Court for the cxamina- ^m/*v. Owm. 
tion of new witneflfes at any time before publicationj ""-""""* 
although there had been a joint commiffion exe« 
cuted. 



Emmerfon v. DaUifon. 

/T> T *i^ A \ ^ March i66o. 

^Keg. 1.1b. A, 30.; *C.R.i94.S.C. 



^osTS, under an order to expunge fcandal out of J;;^^bi^7jJ^d^JJ 
a bill, and tax cods, were taxed at 100/. upon looi. reduced on 
exceptions they were reduced to 50/. A bill ^naaofindAmi 
of indemnity having pafled, the plaintiff applied to be ^iTj^^^'e^faln. 
difcharged from the payment. Ij^^lrf tutm?' 

Lord Clarendon^ C, aflifted by the judges, de- ! 

termined he was not exempted by the a& from the ' 
payment. 



Inglet V. Vaugban. 

^ iSCar.II.A.a 

(Reg. lib. A. 476.) .tVc': '^ 



A QUESTioKarofeuponacomnijffion of rebellion for commiflioneii 
not performing a decree, whether bail ought to be .0? rewi'u^rSve 
taken? Upon reference, it was held to be in the llJ;; I^tklf b^^I 
difcretion of the Commiffioners : but if theyrefufed, ©fa perron for 

not poiomiiiu ft 

they ought to' bring the party into Court without decree 



3 4 Crof^umi 
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Cranboume v. "Dcimahoy, 

Vf^%^ (R^- Lib. A. foh 519.) 

s.c. 

^ Tr a feme, pending the fuxt, marries, and the caufe 

lln&a7u*I7' pxo^ccds, and a <lccrec is made, this is not fuffi- 
W the caufe cicnt to teverfe the decree. And fo it was held by the 

|>ro^eedy and ^ >, ' 

decree be made, Lord'ChaxiceUorj affifled by the ludges, on a plea 

It is not a ground ^ ,.„ r • * .l j r r«i l 

10 Rverfe the to a bill ot revicw on that ground, whp laid, that 
marriage was a matter of abatement only, not of 
right, and was matter of faft out of the decree. 



decree. 



j4ju?«i< Car. WiUiam v. Owerin 

IhA. P. 1674. 
iC.C. 56.S.C. 

f7?*sfc.^^'' B^^^ ^ revievj and fupplemen^ to carry a former 

s^cm.iSx. decree into execution. The defendants anfwec^ 

' and thereby wanting to draw into queftion, and have 

On demurrer to a ncw exauunatioi^' of the matters in the decree, the 

TenTwandVup. plsuutiflf dcmurrcd tp the anfwcr on that ground* 

Sr^^Tclmel''' Oxi arguiug the demurrer, it was ordered by Lord 

^^/whic"" Clarendon^C^ that no matter fhould be re-examined^ 

wanted ro draw into queftioni and have a nev examination of the decree, it vat ordered that no mac* 
«u flMHuld be re-exaimne^* ' 

Sir Wittiani Waller^ Kni. v. J)ati. 
t May, A. D. ' (Reg. Lib, B. fd. 5 1 8.) 

f c'^'a^^' 'T^HE bill ftates, that about fourteen yean fince^ 
t. c. Koch.' the plaintiff and Rcbcrt Tbomas^ and Robert 

CR.a95S>a g^yj^^ being ^j^^ ^\i yoqng incii, a^eed to take 

Improvident up upoii thcir jolnt fecuHty 500/., whifh one Wil^ 
fi^v^^ft* Jbhn^ a near kinfman of the defendant, did, by the 
^u'S^tef defendant's diredion, agrecdto furnilh.thcm ^ith ii^ 

Ij them threufh fnnd oa ic-payiog the noncy ifaUj and hmmfdt advancfd tp then. 
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ready money. Ameedng was appointed; they met^ and irMrx.JMt. 
/^^/r^ produced, ready engrofied, two bonds, with - 
warrants of attorney to confefs judgment^ to the defend- 
ant j one in 300 A, the other in 200 /., and the money 
be affirmed was juft coming, and defired them to ex- 
ecute the bonds and warrants of attorney in the mean 
time ; which they did, and delivered for the ufe of the 
defendant, whom they had never feen, or before heard • 
of, but who was made obligee in the bonds ; and the 
bonds and the warrants of attorney were laid on the 
t^ble, there to remain till the money was brought : 
But Wlljhtre privately took them aWay, and fent 
them to the defendant without any money being paid« 
At afubfequent meeting, /iP7^/r^ pretended^ there 
was a diiappointment in procuring the moneyj and 
propofed a parcel of filk in lieu of it, which was of 
equal value^ (but did not produce itj, and undertook 
to fell the fame, and to pay them the money arifing 
from it; that he afterwards paid to them aooAi 
which he alleged was all the mon^y received from 
the fale, and which was all the co-obUgors received a< 
a confideration for their bonds, and wammts of attor* 
^ney ; that ^^iVif promifed to deliver up the fecuri* 
ties upon payment of aooA and intereft ; they refted 
fatisfied ; but Wtlfbire afterwards dying, the defen- 
dant fued the plainti£F upon the bonds, and judgments 
for 1000 A ; and the other co-obligors having with-* 
drawn themfelves, and lefufing to join with the plain* 
tiff, th; plaintiff filed his bill ftating as above, and 
praying that on payment of 200 A and intereft, the 
))onds might be delivered, and che judgments aiEgaed 
fo the plaintiff. The defendant, by his anfwer^ laid 
\j^ WIS vs^ Htter ftranger tQ the tranik^Mi betweea 
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tViOcry.^ait. the co-obKgors and Wt^ir^^ but being infoxmed by 
one Wtllit^ who was a filk throwfter, that the plaintiff, 
and the other obligors bad occafion for a parcel of filk, 
and woiaM deal for a good quantity, at a meeting be- 
cween them and tVHJbire (the defendant refolving not 
to part with the filk without fecurity), they executed 
a bond dated the 24th oi December 1660, in the pe- 
nalty of 600 A for payment of 300 /.» with a war- 
iiuit of attorney to confefs judgment ; and thereupon 
he delivered to the co-obligors a paicel of filk of the 
vahie of 300/. ; and they being fatisfied therewith, 
and wanting aoQ/.» they -executed to him another 
bopd> dated the 17th of December i66o, for noo/., 
witb;a warrant of attorney to confefs judgment, and 
thereupon be delivered to them another parcel of iilk 
to the value of zoo/, s tY^t Wil/hire^ Willis ^ and 
Raymr wisre jfince ^/$ad, and the monies not being 
paid, he had caufcd judgment to be entered up, and 
the plaintiiSF being the only folvent obligor, the de- 
fendant bad fuedhim for tjhe money fecured by the 
bpiids ; the filksfoldby the defendant being worth the 
full of the inoQey lecured at the time, they were de« 
liver/sd, and therefore be infifted he ought to have the 
benefit of the iaid fecUrities. 

On the. part of the plaintiff. It was infifled, that he 
3iiras drawn into the iaid fecurities by fraud and 
contrivance between the defendant, and the laid 
lyiljhirei and on promife ofjoo/. to be lent, which 
never wa^ lent, 

ypon debate,^ and hearing the proofs, it was decreed, 
tbftt on the pbuntiff 'spaying the fum of 200 L ^i mid- 
fiunmer day then next, and 80/. for intereftj making 
together 280 /.J by the ^ft day of Term, the bonds 

fliould 
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fliould be delivered up, and the judgments affigned to fTaiur^. xut$. 
Ihe plaintiflFat his expence, in order that h« might be , 

rcimburfed by his co-obligor; and in default, the 
injun^on granted in the caufe was to be abfolutely 
diflblved. 
The decree is filent as to cofts. 



Garland v. Radcliffe. ,oNuv. 1676. 

(Reg, Lib. foU 224.) 



^HB bill was fordifcovery, and to be relieved upon an Decd« rtenrny- 
agreement, between Ann Buller, the mother of the L'wtd u hoa 
plaintiflF Etizabefh, and Peter Radcliffe, fon of the *"***"^'y' 
defendant Peter RadihJiyUpon a marriage to be then 
had between the iaid Peter the fon, and the faid Eliza- 
beth ; and to have the lands decreed to the plaintiff 
Ebzdbeiby according to the faid agreement, and a fet- 
tlement made in purfuance of it ; and for an account 
of the rents and profits of the lands fettled on Peter 
the -fon, accrued fince the death of Peter the fon. 

The bill ftated, that Peter Raddle the father, and 
Peter tht fon, being feifed of lands, and entitled to 
fettle them, in March 1661, a treaty ofmarrfage was 
fet on foot between Peter the fon, and the plaintiff 
Elizabeth ; and in confideration of 500 A, the portion 
of the faid Elizabeth^ lands were agreed to be fettled ; 
that the marriage was had, and the 500 /, were paid ; 
and by indenture dated about of Car. 2, 

the lands were fettled^ as to fome of them, tp theufe 
of Peier the father for life, to his wife for life, re« 
nndnder'to Peter the fon in fee : And as to the reft 
gf the eUate, to ib/s ufe of ^^the 4ba in fee ; Pe^ ^ 

t(r 
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Garf^ndv. RMii- tsT thc fathcT by will devifed his eftate to his wife for 
3l__^, life ; then to his daughter the plaintiff ^^n, an in- 
fant. 

Peter the fon entered on all the lands, except thofe 
limited to his father, and mother for their lives. 

The limitatationa not 'being fuffidently exprefled 
according to the agreement ; it was agreed a ne*^ 
deed ihould be prepared, and executed according to 
the agreement. 

Peter the fon being ill of the ficknefs, of which he 
died, trufted the old deed with his attorney, with 
orders not td deliver it, until the new deed was exe- 
cuted. 

Peter the father being a prifoner in Derby Gaol, 
having got the old deed, and the intended new deed 
into his cuftody, refufed to execute the new deed, or 
to deliver the pld.one. 

Shortly after, Peter the fon died, fetfed and pot 

felTed of the eftates limitedao him by the firft deedj 

, of which he received the rents : And after his death, 

Elizabeth his widow entered, and was poflefled of the 

iame for three months* 

Peter the father having, as before ftated, got pof- 
feffion pf the old deed, and cancelled it, by * coniri- 
yance of ^ fervant of the ^X^tlXaS Elizabeth^ got into 
th^houfe, and deftroyed all the writings, &c. 

The plaintiff Garland intermarried with Elizabetb 
the widow of P^er the fon, but for want of the deeds 
CQuId^ not bring an ejedment, 

Peter the father admitted the marriage of his fon 
with the plaintiff Elizabeth^ but fatd his fon, and £/i- 
zabetb his wife had no right to the eftate : He denied 
the knowledge of any fettlemcnt j and (sud^ he hoped^ 

to 
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to prove, that if fuch there ever were/nother he, nor c^f/^nJv. r^j^ 
his fon had power to fettle the laods, and claimed the '^(f'- 
fame under a former fettlement. . ^ 

The defendant Copfy\ the truftee, admitted himfelf 
a truitee in the fettlement ; faid he was willing to ad, 
but had not the deed in his cuftody. 

The Lord Chancellor being fatisiied there had been 
fuchadeed ; ordered the plaintiffs Garland zndEIizabetb 
his wife, to hold the lands agreed tobe fettled in poflTdT. 
iion, during the life of the plaintiff Elizabeth ; and the 
daughter to hold the fame^ as well thofe in poffeilio^ 
as in reverfion, after the death of the defendants Peter 
the elder and his wife, to her and her heirs ; and Pe- 
ter Raddiffe^ and Henry RadcUffe his fon, to execute a 
new deed. 

And the Mafter to take an account of the rents, and 
profits of the eftates limited to Peter, the fon in pof- 
fcffion. 



Paviey.Acourt. igjin. ,8,t9 

Car. 1. A. D. 



'T^HE defendant, the hufband, put in a plea in the '^ 

name of himfelf, and his wife, and fwore to the 
ploa ; the wife refufed to fwear : The plea allowed by 
Lord Nottingbam C. to ftand as to the huftand. 



Wakelyn v. IVatbill. 



% Dec. i(79« 



J ORD Noitingbam C — A plaintiff may revive, when . ^ - 

the time for the defendant to anfwer is out, the Ti^|lrbe?ibe^* 
bill praying, that he may (hew caufe why the fuit |i,ji/^^J"^;;|^' 

tKe defendant is debarred from makifighiB flefeiice.*-CniTtn V. Cmven, ti Dec. 17x1: Lor4 
Uarcouit C. 3. P. 

(hpuld 



^4 
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irMyn^.vr^ fhould nol be revived ; but though if fliould be or* 
'_!.__. dcred to be revived, it doth bar the defendant froip 
making his defence. 



3Z Car. 2. 
1 C. R. 193. 
S.C. ' 



Glenbam v. SMwelt. 
(Reg. Lib. A. fol. 755.) 



Demunrtr to a 
bill of revivor fur 
cofts only,which 
were taxed, 
allowed^ be- 
cause the decree ' 
w»f nor in- 
relied. 



npRB plaintiff^ a feme covert, filed her bill againfl 
the defendant her huiband, and others: Her 
claim \7as decreed with cofts. The cofts were taxed^ 
and a writ of execution ferved : Before the cofts were 
paid, the plaintiff the wife died; the defendant her 
huft)and obtained letters of adminiftration to his wife, 
and filed a bill of revivor for the cofts only : The de- 
fendant demurred, and the demurrer was allowed, 
becaufe the decree was not inroUed. 



» J"°^ '^^^ Lord North v. Lord Gray. 

Dii;L to perpetuate the teftimony of witnefles to a 
\ deed, which the bill ftated to be loft, or in the 
hands of the defea^ant^— -Demurrer, for that there 
was no impediment to the plaintiff's trying his ri^ht 
at law : The demurrer was allowed. 



sSiTtU. lOa; 
4fiil.Ca.A^ 
13. 2 C. C. 135. 



Leake v. Merrit.' 
(Reg. Lib. B. fol. 360.) 



pieaofftatutcof TThb matter upon the plaintiff 's bill, and the defen* 
foT^'rfSrtknw daot's plea and demurrer put in thereto, com- 

of an agreement by parol, but which the bill charges wis to be put ioto wruisg; the dcftadanK 
or^f ed 10 aafwir «ft tfaiK charge, 

lOg 
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ing on this prefent day to be heard and diebatedbe* Leaiev.Momu 

fore the Lord Keeper (a) of the Great Seal oi Eng^ ra^LordN ui 

lanJ^in the prefehce of counfel learned on both fides, 

the fcope of the plaintiff's bill being, amongft other 

things, to be relieved upon an agreement touching an 

affignmentofa leafe and goods, where the defendant 

pleaded theftatute of frauds^ and perfunes, for that if 

any fuch agreement was made, it was by parol; but 

th^ plaintiff's counfel infifting that the plamtiff doth 

by his bill fet forth that it was agreed that the agree* 

ment ihould he put into writing : Upon opening, and 

debate of the matter, and hearing of what could be 

alledgedj his Lordfiitp doth order that the defendant 

doanfwer fo much of the plaintiff 's bill only, as doth 

charge, that the faid agreement was to be put into 

tmting : And after fuch anfwer put in, the plaintiflf 

may reply and proceed in his caufe as he (hdllbe ad« 

vifed ; but the benefit of the faid plea, and demurrer 

is hereby faved to the defendant to the hearing of the 

caufe ; l^dien, if the phintiif ftalt be relieved, this 

Gtmrt will give fuch diredions touching the <lefen'- 

dant's being examined upon interrogatories, as to this 

Court fhall feem meet. 



Neal y. Robin/on. ^Nov-teSj. 

(Reg- Lib. B. B. fol. 168) 



E 



11^ of review rebeard. 



Wbitlock 
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J May 1686. Wbitlock V. Harriot. 

ji NSWER rq>orted fcandalous. £xcq>tioiis to the 
•^ report. Upon arguing the excq>tions, the de- 
fendant was fined leo/., and his foUdtor^ who had 
fi>rged the council's name 20 /• and committed until 
paymenL 



Kel. C. R. 147. 
S C ) C R 

65. S.C. Virf. 'T^Hsplaintiffbroughc his bill againfttbe defendant's 
iitJifcf "^! ^^ fatiher for land, and revived it agajnft the defen- 

^' ^' ^' ^' dant as heir, and afterwards the bill was difinifled 
^th cofts. 

The queftion was^ whether the defendant fliould 
have the cofts expended by his father before the revi- 
vor : And it was ruled he could not, for they died 
with the perfon. , 



j^N^-^69o. AudUy V. Audky. 

S77' S.C.* (R^K* Lib. A. fol. 69.) 

i Vem. 19*. ^ *^ ^ ^ 

S.C. 



-— ^HQMAs Audley^ the plaintiff's brother by the half 
o/^Zr^r blood, being found a lunatic. Sir G^c^.^«^^hU 
cfi^te hath not fethcr, and Lord Comwallis ^ znA others were ap* 
chafing mil pointed his committees. The bther dying in 1666, 
fa^ngMo alter thc lunatic thereupon became entitled to eftates> 
jTo^^^" partly under the fettlement on the marriage of his 

taodTfo purchafed will be canfideitd ai pcifooal cftatt^ 

iath« 
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father and mother, and other efliaCes, ^^htch defcended^ ^dkyvuiudi^^ 
jof the yearly value of fiooo /. There being very con- ' 

Cderable favings from the rents, after paying for the 
lunatic's maintenance, the committees laid out 9^700/.^ 
part of fuch favings, in a purchafe of lands contiguous, 
and convenient to the lunatic's eftate^ and took th; 
conveyance to the lunatic in fee. 

The bill was filed by the plaintiff, his brother by 
the half blood, and one of the lunatic's ne^t of kin^ 
to have the eftate fo purchafed, with the favings, con^ 
fidered as the perfonal eftate of the lunatic ; and it was 
argued, that it was not in the power of a committee 
to alter the nature of a lunatic's eftate. ^i 

After long debate by the Attorney General, and So- 
licitor General and other couniel, before the Lords 
Comraiilioners 8ir John Trev§r^ Sir fViUiamRawlinfon^ 
and Sir George Huicbins, the Court declared the com-^ 
mittee of a lunatic had not power to alter the nature 
of a lunatic's property, and that the laying out of 
the luhatic's money in the purchafe of lands did not 
in any manner alt^ the property thereof, and that 
the plsuntiff^ as brother of the half blood of the luna- 
tic, was entitled to one third part of the money fo 
laid out in the pilrchafe of lands, and alfo to one third 
part of all other the perfonal eftate of the faid luna^ 
tick, and theMafter was to enquire, Whether the eftate 
purchaied was, at the time of the purchafe, worth 
the money paid for ic 



Vol. L C MIneve 



i8 
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3 March i*oi. 



Mineve v. Row. 



1)0X11 fides had joined in a commlffion, and the de- 
fendant had commiffioners prefent \vhen It was 
Executed, but had not interrogatories, therefore 
could not examine. He this day moved for a new 
commiflion, and to examine his witnefles^ and pro- 
duced an affidavit, that he had neither feen, nor knew 
the contents of the depofidons ; but it was refufed. 



Michaelmito 

t702. 



liayne v. Hayne. 

A WILL having been deftroycd by the brother of the 
difmherited heir, the devifee was decreed to hold 
and enjoy, and a trial was. denied. 



15 Feb. 1705* 

Lord Keeper 
Wright. 

Service of fub* 
p«na on the 
mother of in- 
fants, to appear 
and anfwcr, they 
being fecretcdy 
deemed go*d 
forvice on the 
IflfanU. 



Baker v. Holmes. 
(Reg. Lib. A. fol. 202.) 

'T'his cailfe came on to be heard the i6th oi May 
lad, when it was ordered to (land over, with 
liberty for the plaintiff to amend his bill by adding par- 
ties : the plaintiff did amend his bill by adding the 
children of one Rudge ; but not being able to find 
them, and the defendant's folicitor refufmg to tell 
where they were to be found, by an order dated the 
2oth of DecemberhA^ it was ordered, that ferviceof a 
fubpoena for the infants to appear, on the defendant 
Mary Rudge their mother, fliould be good fervice. 

She 
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She was ferved, and the children not having appeared, B^ker v. Wwu 
and the plaintiflF not kiiowing where they were to be ^ ^ 

found, it was, on the motipn of Mr. Vernon^ ordered 
that the plaintiff ihould be at liberty to fue oiit an 
attachment againft the infants to compel them to 
appear. 



Fawcetr. FotbergilL 

pRANCis Calvert and others, claimmg a mortgage 
for 1 000 /.on the eftates fequeftered, by order 
dated iSch February 1669 (entered Reg. Lib. A. fol. 
396), they were to come in to be examined pro inie- 
reffifwy and the plaintiff was to exhibit interrogator 
ries for that purpofe; 

By an order dated the J^th of 'January 1700 (en-i 
tered Reg^ Lib. A. fol. 340)^ on petition df the 
plaintiff, after ftadng that the claimants had been 
examined^ and the depofitions . returned \ it was re- 
ferred to the Ma{!:er to certify what proof the claima 
ants bad made of thefr pretended right. 

The Mailer made his report* 

The matter of the faid report came on to be heard 
iJth of Jpril 1703 (entered Reg. Lib. Ai foh 206)^ 
when his Lordlhip ordered the plaintiff to reply to the 
examination, and the examinant was to be at liberty 
to examine witneffes touching his claims and to take 
out a commiffion, wherein the plaintiff was to join if 
he thought fit. ' 

Witneffes having been e&amihed, there was an 
order for fetting the matter down to be heard on the 

C * report > 
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jww/.v.R- report, the 26th 0£l$ber 1705, entered (Reg. Lib- 
^"^^ ' A. fol. loi.) 

The matter of the report, by which the Mafter 
found the claimant to have teally and hndjide paid 
40b /. and no more, came on to be argued. Upon 
debate of the matter, and hearing the exhibits, and 
the proofs taken in relation to the matter aforefaid ; 
his Lordlhip conceived the fequeftrators might redeem 
the mortgage, and dire&ed an account as 10400/. 



A. 0. f ro<* Clare ir. Werden. 

I £q. Ca. Ab. 

MS. s. c. .pr ^9ns held that a defendant, by his anfwer to a bill 
Lord Mohun. of revivor, is not to conteft the jufticeof a decree^ 

toVo..niu 5m ^j^iy to (hew caufe againft it. 



It Feb. i7e7. Bradley v# Hirid. 

Lord Cowpcr 0* 

" ' XTEiiDlGTagainftTerdiS; anewttialdenied« 



4 Feb. 17c*; Bohnden t. Tilly. 



A DECREE ad computandum inrolled, feveral of the 
♦anfwevs being omitted \ it was certified to be irre« 
gttlar, and held to be fo^ 



More:oH 



A. ». 1703. ] IN CHANCEF^Y. 2f 



Monicn y* Moreton* » jm. 17 re 

LoKl H^rcourt 

/^oMMissioK executed after four in the afternoon crofveiioi. 
of the day, on which it was returnable; held to be |. p.^^ 



I'egulan 



Pnce V. Solly. uNw. 1711. 

Ldrd Harcourc 
C. 

A DECi^EE x>btained b; furprize : on application by ^ 

motion to dlfcharge it, it was ordered that the 
defendant &ould be at liberty to (hew caufe againft the 
decree before the cofts of his default were paid, and 
that the whole cofts fhould be relerved until the time 
of ihewing caufe. 



Mecri V. Lord Stourttm. 10 d«c. 1711. 



^N a hill for a partidon, there is no occafioA to ex-? 
amine witneflfes previoufly to the hearing;. ' 

The commiffioners named in the commiffion may 
examine wicneflfes under the commiffion ore ientu^ of 
take their depofiiions in writing, as they think fit, 
and found their partition on fuch evidence. This 
was affirmed by lyf r. Vermn to be the practice. 

Where a peer is to perfeft an anfwer by being ez* % saik. 511. 
aoJned on iatefn>gatories before a Mafter aftfr hnr- ^^^l. o. Mr. 
ing, and the like % in fuch cafes, it is to be upon '^ ^^ - \ 
honour } but where a peer comes himfelf, and is to s. c. 
C 3 make 



M'tn V. Lord 

"StcurtM, 
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[ioAiin6| 



make fatisfadlon to a party, or the bill is for difco- 
very of deeds^ or the like, it muft be upon his oath ; 
and fo it v/zz held on motion the above day, Lord 
iS/02^r/0^ infifting it ought to be upon honour* 



|6 July 1711. 
Lord CowpcrC. 



The ilepcfitioDs 
•f witnefles 
tak^-andtra 
comroiiTtoa, the 
title of which 
was mifiaken, 
ordered to ftand, 
and the midake 
to be fetii£ht. 



Robert V. Millechamp. 
(Reg. Lib. 386O 

'T'he plaintiflf fued out a commiflion j the defend? 
ant's commlilioners joined, and figned theplain-^ 
tiff's interrogatories, and witneffes were examined on 
the part of the plaintiff^ and the defendant's commif- 
fioners figned the depofitions : after which, it was 
difcovered that the title of the caufe in the commiffion 
was miftaken. Upon an application to fupprefs th^ 
depofltiohs, Lord Chancellor ordered the Six Clerk 
to amend the commiffion in refped of the title of the 
caufe \ but the plaintiff to pay the cofts of the mo- 
tion, and to be at the ezpence'of fealinga new com- 
miffion for th<; examination of the defendant's wit- 
neffes, and the Mafter to fettle a time, and plac6 fo; 
the execution of the commiffion^ 



»i April 1713- Hforihcote v. Northcote. 

(Reg. Lib. B. 303.) 

T iBSRTT given to atnend exceptions after arguing 
' them. 



Gale, 
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Gale V. CrofU 4Nav.i7i3. 

£ Eq. Ca. Abr. . 
415. PI. 5. S.C. 

'T'hb teftator ^ bequeathed his perfonal eftate to his "^'^ 494- w. 9. 
executor, and devifed his real eftate to be fold for ^ 

payment of his debts, the furplus of which he gave to Py»! V'^^^ 
his heir at law. The heir, at law infifted that the per- was the tc(»«oc> 
fonal eftate ought to be firft applied towards payment v^re^r'^rroM 
of the debts, in eafe of the real eftate. The Lord tom^wT 
Chancellor wpuld not permit parol evidence to be 
read of the teftator's intention, that the devife of the 
perfonal eftate fliould be exempt from debts, and de- 
creed the executor tp account for the perfonal 
eftate. 



Ex parte 4fhun. „ Nov. 1713. 

28 Nov. 1713. 

A WOMAN of weak mind, fuppofed to be an infant. 1713— u- 
being reduced from her fnends m order to marry, _ _ 

a writ de homine repkgiando was granted on the fiiil of 
the above days. On her being ^^fterwards married, 
(akhough no ward) on the fecond of thofe days the 
huft)and, and the clergyman were committed to the 
Fleet. It bdng afterwards difcovered ftie was nei- 
ther an ideot, nor under age, they, on the laft pf the 
itbove days, were difcharged. 



C 4 The 
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X327. S. C. 



(Reg. Lib. A. fol. 249.) 



Ki'^fn Ms^,. l^HEREAS a writ of/cirefatias iffued againft the 
r^iIbfiftrio*hi7 defendant, upon his not having performed the 

fuccirflbr. condition of a bond entered into by him, and one 

Eo rU''" V^^"^ P^^^ 5" ^^^ P^^^'^y of 5<^<^ '• *o ^^^ ^at« Majefty 
>774S.P. ^een Ann^ her heirs, executors^ and adminiftra- 
torS) to which, upon rules given, the defendant ap- 
peared, and put in a demurrer, and his Majefty's At- 
torney General having joined in the fame, and the 
pi-oceedihg having been made a concilium^ and coming 
on this day to be argued before the Lord Chancellor 
in the pfefence of Counfel on both fides, his Lotdfliip 
declared the faid bond having been given to her late 
Majefty in her political capacity, the fame fubfifted to 
his prefent Majefty as her fucceflTor, and did therefore 
order that the demurrer be over-ruled. 



mdamm 



;? M«T 1715. Pitt V. mUU. 

Jjoxd Cowj^r C. 



^Hs tttfwer of a defendant, toot brought to hearing, 
read as evidence againft another defendant, at the 
hearing. 



Earl 
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Earl of CMemry t. Countefs of Coventry. < jui/ n%^ 

^H£ defendant join^cf ih a commtffion for (he ezsU 
minatian of witnefles, aUd had commflE^iners 
prefent iitthe execution of it, but had not any inters 
rogatories. On application a new commiiSon was 
granted for the examination of her witnefles ; but the 
Mailer was to fettle the interrogatories. 



Bertie v. Lord Falkland. loHor. 171$. 

LordCo«rperC» 

^HE caufe was heard the 26th of January 1677. — — -~^ 

There was an appeal to the Houfe of Lords on 
the minutes of the decree^ All refted ; and the decree 
remained undrawn^ until the fuit abated by the death 
of Lord Falkland^ The plaintiff applied to have the 
decree drawn nunc pro, tunc : it was obje&ed> that the 
fuit being abated ought to be revived. 

Lord Chancellor. — ^The drawing up of a decree is as 
material a thing as cati be taken care of, and to pafs 
and enter a decree nunc pro tuncy is to debar the re« 
prefentative of the deceafed party from taking that 
coariehe may be advifed ; therefore the fuit ought to 
be revived befofe the decrees be pafied, and entered 
nunc pro tunc} and this Court cannot execute a decree 
of the Houfe of Lords> but by thdr order. 



Hampden 
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Lord cowp«i c, Hampden v. Hampden. 

1 p. Wmi. 733- * 

S.C. 

s- c^ A ^^^^ ^^* deftroycd, and upon ftrong proofj it 
was decreed^ the will (hould be taken as fet out 
in the bill : a trial denied. On appeal to the Lords 
the decree was affirmed. 



] Bco. P. C. 
»5« 



« Jan. 1716. Hales V. Sutton. 

Lord Cowpcr C. 



npHE defendants, who were the executors of the 
teftator in the caufe, living abroad, gave a letter 
of attorney to a perfon to prove the will : fervic^ jof 
a fubpoena to appear, and anfwer, on fuch attorney or 
pro&or, held to be good fervice on the defendants* 



Lewis Dolman and Dorothy Dolman^ 
infants, and Jnna Maria Dolman f^. . .^ 
adminiftratrix of ^omas Humfbry r ^'^^^*s- 
Dolman^ . . , ..J 

Philip Wejlen^ John Smithy Henry 1^ - . 
J)ean.^A Sarah Smith, - .pefendants. 

a5Feb. I7t«. (R«K. Lib. A. 238.) 



QiR Thomas ^olman, by his will, dated 5th February 
^ 1710, bequeathed to the defendant Sarah Smith 



Devire of real 
cftates charged 
with debts, kc. 

and of the per- all his houfchold goods, and fundry other particulars, 

the 
dcbu, 

S. C. __, .. _ 

Ca. 58. 159. S. P. H^U V. Hall. A. D. 1693. Reg. Lib. A* 1 30. 

and 
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and gave to the plaintiff Dorothy 1000 /. to be psdd at L^D^imaH ctau 
twenty-five ; and devifed his real eilates in Shaw and „ ■ 1 m 
Speen^ to the defendants Philip Wefton^ John Smith, 
and Henry Dean, and their -heirs, upon the trufts 
after mentioned, chargeable neverthelefs with the 
payment of his debts, annuities, legacies, and funeral 
ejcpences (his intent being, as the plaintiff ^;n;3^ Maria 
Dolman alledged, that his real eflate, and not his per* 
fonal eflate, fhould be liable to the payment thereof), 
and did thereby charge his real eftate with the pay« 
ment of the fame ; and dire£ted the faid truftees, and 
the furvivor, &c. to receive the rents and profits of 
the real eftates, until his nephew Thomas Humphry 
Dolman^ fince dead, or the perfon who, by virtue of 
the will, fhould be entitled to the next immediate re* 
verfion of the premifes, fhould attain the age of 
twenty-five years, and out of the rents to difpofe of 
particular fuqi^ ipentioned in the will in the mainte* 
mance of the faid Thomas Humphry Dolman and the 
prefent plaintiffs, the infants, until they attained the 
figeoft\j'enty-five years; and willed, that the refiduc • 
of fuch rents (after the payment of his debts, annuities, 
legacies, and, funeral expences), fhould be paid to the 
faid Thomas Humphry Dolman, or fuch perfon as the 
next reverfion pf the premifes fhould belong to, at 
twenty-fivej and ^fter the death of the faid Thomas Hum- 
phry Dolman, and in default of heirs male of his body^ . 
to the ufe of the plaintiff Lewis Dolman, and the heirs 
male of his body, with remainders over to the heirs male 
of other perfons therein named ; and thereby alfo ga^ve 
500 /. to the plaintiff Lewis Dolman, payable at twen- 
ty-five ; and the refidue of his perfonal eflate he be- 
queathed unto the faid Thomas Huviphry Dolman \ and 

appointed 



V. ffefioti •t ar. 
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appointed the defendants Phil^ H^tftoUy John Smithy 
and Henry^Deany executors of his faid will. The teftator 
died the 30th oi April 1711. John Smith and Henry 
Dean proved the will, {Wefton declining to prove the 
fame), and entered on the real eftates deviled, and re- 
ceived the rents and profits thereof, and poffeifed the 
perlbnal ellate, and with the rents paid feveral of the 
debts fecured by mortgage and bond. 

The plaintiff Lewis Dolman infilled, that the refi. 
due of the perfonal eftate, not fpecificaliy bequeathed* 
ought to have been a[^Iied tofuch payment, the lame 
being cxprefly devifed to Thomas Humphry Dolman, 
who being dead without iflue, aged about nineteen 
years, the plaintiff Lewis thereby became entitled to 
the faid real eflate> and to the 500 /. given to him by 
the ti^ill as aforefaid. And the plaintiff Anna Maria 
JD^/ir/^n having .adminidered to the faid Thomas Hum^ 
fhry Dolman claimed to be entitled to fuch perfonal 
eftate as was devifed to him, fubje£t to be diilributed 
according to the (latute of diftributions. 

The bill was brought for an accoimt. 

The defendants admitted the teftator was feifed and 
poffeffed of fuch rlsal and perfonal eftates, and that he 
made fuch will, and died, as before ftated : That the 
defendants Henry Dean and John Smith alone proved 
the will, and entered on, and received the rents and pro* 
fits of the real eftates, and poffeffed the perfonal eftate; 
and infifted that all the perfonal eftate was liable to the 
debts, and that they did not know or believe that it 
was the intention of the teftator, that his real eftate 
only, and not his perfonal eftate, Ihould be fubjed to 
the payment of his debts, funeral expences, and lega^ 
^ies; and admitted the death cE Thomas Humphry 
4 Dolman^ 
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Dolman, an infant and without ifiue, but fubmitted l. DoAm* et mu 
whether he was entitled to any part of the tcftator'8 ^' ;/?weta. 
perfonal eftate. 

Lord Chancellor* — ^I am of opinion, tliat akhough 
the refidue of the perfonal eftate, (above what the tef'^ 
tator hath by his will before bequeathed,) is devifed, 
yet it is devifed to the fame perfon whom he makes 
deyifee of his real eftate, which real eftate, and the fur- 
plus profits thereof) theteftator defigned (hould ber^« 
ceived by his truftees, till the devifee, who fhould firft 
take,<{hould attain the age of twenty *five years ; fo that 
his intent was to increafe, and enlarge the eftate of the 
doTiiee of his real eftate as much as po^le } and here 
not being exprefs words in the will to nonerate the 
peribaal eftate from the payment of debts, to which by 
law k is liable in the firft place} to conftrueit to be ex- 
empt from the payment of debts and legacies, in order 
tapot the larger perfonal eftate into the hands of the 
iirft taker of the real eftate before the age of twenty- 
fi?e, when it might fall, fwhich ^hath in h& hap. 
peQed^)^to an atlminiftrator, would not be acCordi()g 
10 the will, but contrary to the intent of it, which 
principally favours the taker of die real eftate : And 
therefore let anaccount be taken of the teftator's per- 
ibnstl tfUte, not fpecificaHy bequeathed, and 6f his 
debts, legacies, ^nd funeral exponces^ and let the per- 
ilmal eftate be applied in payment of them ; and de- 
clare the clear furplus of thof;ud perfonal eftate, after 
payment of the teftator's debts, &c. belonged to 
Thomas Henry Dolman, and now to the plaintiff Mna^ 
Maria Dolman^ the adminlftratriz of the faid Thomas 
Henry Dolman^ fubjed to the law concerning intef- 
utt's eftates, and let the fame be paid to her. 

Harvey 
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'iJf&c, Harvey y. Mattbew. 

A DEMURB.ER, after the defendant had flood out 
all procefs of contempt to a fequeilratioos al* 
lowtd to ftand. 



tordC«wperC; Moorc V. MeynclL 

3 Auguft 1 71 6. 



Awniofmtex^ Dy ail ofdet (a) dated the nth oi April 1719, 6fa 
TilmTc^^ an application for the wife to go to her hufband, 
l!u o^f'hwu"" ^^^ ^215 ^^ Aniiguay it appeared that the plaintiff had 
huibaiid, who had dealings with i^e iate hufband of the defendant ./^n 

WKi come to 

England to get MeyneU^ who was his adminiftratrix, and had poflefl«d 
\ ThT^'eTis ^^^^ effects flie could J that flie had intermarried with 
aot^tcred. file defendant ^(^^^ M^j^;?^// ; that fhe had come to 
£;i;Zti;M/uponbufinefs, and meant to return; that a 
writ of ne exeat regno had ifliied againft her until an- 
fwer^ and further order \ that having given bail, and 
put in her anfwer, (he had applied to have the writ 
difcharged, which the Court had ordered, upon her 
giving fecurity to abide the event of the fuit } and that 
(he had given fecurity accordingly* 

N. B. The Court upon this application put terms 
upon the plaintiff to fpeed the caufe. 



ho*^ 
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Lord Hw)ard v. Lord Abtrgdvenny. « Augoft 1717- 

* '^ Shepherd v. 

Shepherd, 25 

A TESTAMENT ART guardian afligned guardian for YribeV.Tiai, 
an infant, who is abroad, to anfwer and defend ^7,^*7 ^i^s- 

the fuit. « Auguft 175 1. 

s. p. 



Deardan v. Hal/ey, is Jan. 1718. 



^H£ defendant ordered to be committed for a con* 
tempt ; but not being to be found, a fequeftnu 
tion iflued ; the fequeftrators having returned nulla 
hona, liberty was given to execute the warrant of 
commicment. 



PeriJbaly.Squirf. ^.'U!;^ 

£eldC. Vid. 

'T'HE plaintiflF, a pauper, claimed as heir at law j the m^j^ ""' 
defendant claimed under a will not proved, and ■■■ 

adeed difputed: the bill was retained, with liberty * 
to bring an adion. The tenants ordered to pay 
the plaintiff 150 /, to enable him to go to triai. 



Davii 
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aE({.Abr.554. 

5'C. (Reg.IJJ>.A.fol..$.i9.) 

AN executor having voluntarily paid legacies^ and 

the aflets afterwards proving deficient, the legatee 

was decreed to refund. The liJkLe determination in 

(j)Bro.c.a (^a} Roberts zgaanfi Roberts, by Lord ThurlawC, and 

the like in De/cbamps v. Tomiins, at the fittings after 

Trinity Term 1789. Vid, alfo Dagfy v. Crumf. inf. 



15 oa. »7i8n Crefwell v. Radcliffe, 

' (Reg. Lib- A. 557.) 

'TVble bill was brought wiehouc the confent of one of 
the plaintiffs: upon application to difmifs the 
bilf, it was ordered that his name fliould be ftruck out 
as one of jthq plajntifFs. 



$4 v^h, t7i9« Woodriffe v. ^^ood* 

Oeir at law deftroys the will, whereby the eftate 

was, as i^was alledged, devifed to the plaintiff. 

. The heir at law was decreed to convey the eftate to 

the plaintiff, and his heirs. A trial was denied whether 

there was fuch a will as fet out in the bill. 



AlfU 
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jffpbd V. Paymam fi^ft. 1719. 

^pHE plaintiff di'ew the defendant into att agreement* Liberty given to 
whereby^ in ccnfideration of 300 /. he was to rcHn* off ihVfi'iel'lInd 
S^tkilh totheplaihiiffill his right to thereal^ and perfonal i''„fP;'er,Vp^;['!^ 
tftatt left to him by 7^ S. The bill was, to have the ^^^"V^ ^^\ 
agreement performed': the defendant put in his an-- timewatigno- 
fwef, in which he confeffed the agreement, and fabmit- [JS!''^*'" *'*'" 
ted to have it performed ; but afterwards difcovcring 
that theeftates fo left to him we^e of fevetal thoufand 
pounds value, he^ therefore, this day s^plied for li^- 
berty to take his anfwer off the file, and to put ia 
aiiQCher anfwer, which was granted^ x 



I . 



Woodward v. WdodijiUird^ n May 1719. 

^"At defendant appealed from a de<^ra6 pronounced 
by the^Mal^r of the Rolls in the original caufe. 
fiefotc it was brought on, the plaintiff filed a fupple-* 
mental bill to tarry the decree into execution, appre* 
hending he had not propo: parties to the decree when 
pronounced ; the defendant demurred {inter ttlia\ for 
that the appeal was not determined : the demurrer 
w^ over-ruled* 



(Clifford Vk Bee/ion. Trin. 1719. 



A cittrtbRAia bill, to remove a caufe out of the The coune pur- 
Mayor's Court. • Upon the caufe coming on to //e*'r-rTc'ufe?/' 
be heard, a qujftioft^ofe, whether the bill in this S^L^J/' 
V0L.L ^ ^ D Court 



34 REPORTS OF CASES [5 Geo. I, 

Oiford^BHftM, Court fhould be firft opened. After debate, the bill 

- in the Mayor's Court was firft opened, then the an- 

fwer to that bill, and the counfel for the bill in the 

Mayor's Court ftated the cafe and proofs, and then 

the plaintiffs in this Court made their defence. 



IS July lyif. Diddkford v. Ticbnery an infant. 

(Reg. Lib. A. fol. 493 •) 

pientot^fubpcB- '^HE original bill was brought to havfe a fettlement 
to revive a de- made by the late defendant John Tichner^ the 

cjpee, a owe . f^^Yitv of the prcfcnt defendant, of certain lands, &c. 
to the^ufeof himfelf for life, and after his death, to 
the late plaintiff Elizabeth and her heirs for ever, in 
lieu of a former fettlement, which he had deftroyed. 
And upon hearing the faid caufe, the faid late de* 
fendant was decreed to execute a good conveyance to 
the plaintiff Elizabeth and her heirs, to commence 
from the death of the then defendant John Tichner. 
John Tichner died, and a fubpoenayr/r^yini^x having 
been iffucd againft the defendant John Tichner^ his in- 
fant fon, he put in a plea ftating that the lands that 
came to him on the death of his father, and no 
other, he claimed as heir in tail male of his father^ 
under the will of John Tichner his grand-father, his 
father having done no a6t by fine, or otherwife, to bar 
the entail : the plea was allowed. 



Da^lj 
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Daglyy. Crump.. ,. ^Ifl^lZ 

^OHN Eglejham in 1692 procured of Sir Richard 



J Crump to admit him a partner in buying particu- ^^^lir^l'' 
lar parcels of tallow, by means of which, and other- ^\^J\^\^J^^ 
wife, being indebted to Sir Richard Crumfiy Crump fion therein of 
arrcfted him, and Ke confeffed judgment for one thou- Da'vii v. Davu!* 
fand pounds. 

Matters Were referred to arbitrators, artd they foiind 
Eglejham indebted to Sir Richard Crump in two hun- 
dred and fixty^eight pounds. 

Before payment Sir Richard died, and Dame Mafm 
^^r^^ his widow, the executrix, proved his will. 

In 1699 Egkjham filed a bill againft her for ah ac* 
count of dealings and tranfaftions between him and 
her faid late hufband : flie anfwered, and fubmitted 
to account : and in 1704 the caufe was heard at the' 
inftance of the defendant, and an account was di^ 
refted. 

The Mafter, on the i6th 7^^^ 17^2, reported, 
that there Was due from Eglejham to the eftatc of Sir 
Richard 67 /. Both fides took exceptions ; and on 
the i4ih January 1714, it was referred to thcMafter 
to review his report. Before it was reviewed. Dame 
Margaret Crump died, having made her will, and 
appointed the defendant fole executrix, who 
proved it. , ' 

Eglejham filed a bill of revivor and fupplement, to 
revive, and have the benefit of the decree in the origi- 
nal caufe. 

The prcfent defendant anfwered, and from an idea 
that upon taking the account Eglejham would be fou nd ^^ 

D 2 indebted 
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Vagh T. crumf . bdebtcd to the eftate of Sir Richard Crump, admit- 
"*"""""■"" ted affets to {^tisfy the plaintiff's demand. 

The Mailer proceeded to review his report, but the 
defendant, and her teftatrix Dame Margaret Crump, 
having unfortunately employed a clerk in Court who 
negle£led their affairs* and did not attend the Maftcr 
therein; on the a6th oWHober 171 7 he made his rc- 
porty and thereby found Sir Richard Crump was in- 
debted to Eglejham to a large amount. 

The defendant took exceptions to the report, 
which came on to be argued on the ift and 3d. days 
of May 1717, which, for want of full evidence, 
• through the negleft of her folidtor, were over- 
ruled. 

The balance found due bdng twice as much as the 
defendant was worth, Ihe, as executrix of the faid 
Dame Margaret, having never poffeffed, nor been 
able to poffefs, more of the eftate of the faid Dame 
Maagarety or of the eftate of the faid Sir Richard 
Crump, after payment of his debts and funeral ez- 
pences, than 400/., except 100/. a year in freehold 
lands, which came to her partly by defcent, and partly 
by purchafe, which could not have been liable to the 
plaintiff's demands had (he not inadvertently admit, 
ted affets; (lie on the 19th of June preferred a petition 
ftating to the above effed, that as the cafe flood (he 
was not only in danger of loiing the whole of her 
eftate, but her liberty: that (he bad obtained an order 
to re-argue the exceptions, but before the fame were 
re-argued, the (aid late plaintiff John Eglejham died, 
and the plaintiffs were his reprefentatives ; and by her 
petition (he prayed, that (he might be diljrharged from 
the admiilion in her anfwer» 

Upon 
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Upon hearing the petition this day, after reading ^»^-<^*^ 
an affidavit of John Rowe the counrel, and Richard ^^ j^j^ ^^^^ 
Hajfel the folicitor, vho drew and advifed her anfwerj 
and thereby admitted aiTets^upon an idea, and that onlyj 
that inftead of Sir Richard Crump^s being indebted to 
Eglejham, be was indebted to Sir Richard : and upon 
reading an affidavit of the defendant to the like eScQtf 
his Lordfhip, after hearing counfei on all fides, de- 
clared he was of opinion^ confidering the circum- 
ftances of the prefent cafe, that the defendant ought 
to be at liberty to alter and amend her snfwer, fo bx 
as to explain the admiffion of aflets therein in fuch ' 
manner as to admit aflets to anfwer the plaintiff's de« 
mand, if fuch demand do not amount to^ above 400 /• 
and gave her leave to amend the fame accordingly, 
ibe rcfwearing the anfwer fo amended : but the 
plaintiff was to be at liberty to examine the defendant * 
as to further affets. 



Pitt v. Brewjler. 3 Feb. 1721. 



1>1LL for an account of the teftator*s eftate. It was 
objeded, that one of the executors was not a 
party : he was ordered to be introduced into the de- 
cree (a) then made, as a party, and ordered to ac- (n) Tht drm* 
count before the Matter, without putting off the caufe '* "^ '"'jfjj. 
tp jtdd parties. 



D 3 'Richmond 
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LSGto.I. 



aNnv, I7IT. , 
I P, Wm«. 7 34. 
S.t:. lEq.cI. 
Abr. 516. S. C. 



Where there is 
any fraud in car- 
rying on, or de- 
fending the caufe 
of an infant, he 
may feek his fa- 
tisfaAion againft 
his guardian, or 
bring his bill to 
be relieved 
againft the fraud. 



Richmond v. Taykur. 

A DECREE by confent, to the prejudice of an lafant, 

and no day given for him to (hew caufe when 

of age : having attained tweqty-one, he filed a bill to 

be relieved againft the decree, and to fee the fame 

ttfidt. \ 

Lord Chancellor. — ^Where there is any fraud in 
carrying on, or defending the caufe of an infant, he 
mafyfeek his fatisfadtion from bis guardian, or he may 
bring his bill to be relieved on the head of fraud} but 
no fi^d appearing in obtaining the decree, the plain- 
tiff is barred thereby, and therefore let the bill ftand 
difmifled. 



18 Dec. 1721. 
1 P.Wms. 753. 
S. C. 



Hamphreys v. Incledon. 

r\EMURRER. to a bill of r*«vivor, for that the plaintiff 
doth not charge (he hath proved her hu(band's 
willy allowed. 



14 May 1711. 
Vid. Bagihawv. 
Earl of Thanrl, 
12 N"ov. 1-43. 
EJtl Gower v. • 

Duchcrs of , 

May 1764- 

ic & 

Chrift. Colt. 
14 Dec. 1787. 



Bowhee v* Grills* 

TThe defendant*, without being fcrvcd with a fub- 
poena to appear, put in a plea and anfwer : the 
plea was allowed : a queftion was made, whether the 
defendant was entitled to cofts, having appeared vo- 
luntarily. Lord Chancellor held that by chepraQice 
the defendant did ttot lofe his cofts. 



Carter 
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Carter v. Be Brune. " J"»y '7a«. 

APPLICATION that ferviceofa fubpoena to appear JiJ.'^^llJ^/^^n '. 
on a perfoOi who tranfafted matters under a letter thii order' .being 
of attorney from the defendant, might be deemed good SmpromTfed, 
fervice on the defendant. This, although oppofcd, p:.^i;?j;",f 
was granted. it. J.j>. 

Sir G^r C6/W Baronet, Plaintiff. n March 1723. 

Henry Gtdolphin^ and Frances 7 -, ^ • ' 

^•^ , ^j V > Defendants. 

Comber and others, - j . 

(Reg. Lib. A. fol. i^s) 

'TpHE matter of the plea put in by the defendant ifadcfendam 

Comber coming on the 5th inftant to be argued SiteofFrtudi to 
in the prefence of Counfel learned on both fides ; the *ifiilj,%formr 
faid plea, as to fuch part of the bill as feeks to com- «««» *»« ™"^ 

. * ■ ^ - , • X. ^y anfwer deny 

pbl her to execute an allignment of her term m the theagnonentt 
leafe from the Dean and Chapter of Saint PauN in [r;hltato"!i" 
the bill mentioned, and of all her right and benefit o-^^f'*****^"^*- 
of and in renewing the fame, and of her right and 
title from the crown for holding Shadwell Market^ 
and which feeks to compel her to perform the pre- 
tended agreement for the faid defendant's interefl in 
the faid leafe, and purchafe of the grant in the bill 
alfo particularly mentioned, being, that by an aft of 
parliament made in the 30th year of King Charles 11. 
entitled, an aft for the prevention of frauds and 
perjuries, it is amongft other things enacted, that 
from and after the 24th June 1677, no adion fhould 
be brought whereby to charge any perfon on any 
* P 4 agreement 
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%nti\i^' agrcctncnt or contraft for falc of lands, tenemeuts^ 
■ and hereditament^^ or any ^ntereft in or concerning 
them^ pnlefs the agreement on i;^ hich fuch anions 
fliould be brought, or ibme memorandum or note 
thereof, fhould be in writing, and figned by the pa^ 
ties to be charged therewith, or fome other perfpn 
by him Uwfully authorized. And the faid defendant 
^ififted, that fhe, or any other perfon by her lawfully 
a^thori^edy did never fign any agreement or any 
memorandupi or note, whereby (he agreed to fell OT 
ffffign the faid preipifes. of any part thereof, fq^r the 
fum of 750/., or any otner Aim ; nof did (he rei^em. 
ber that ihe, or any other perfon by her authorized, 
did ever, fign s^ny mcmor^nduin, Writing, or note, 
^y way$ relating to any agreement for the falp pf tbf 
faid premife^, or any paf t ther^of^ tq the pl^indff^i 
faving the letter in the bill mentioned to be ^ated the 
2%A of^frii laft, vhich wa$ brought to her l^y the 
plaintiflF, ready written and prepared by the plaintif, 
as (he believes, and to which the pls^inti^ estrn^llly 
* defired her to fubfcribc her name, ajledging the faqic 
to be only a letter of recommendation ; and as the 
fame was dire£ted to the faid Dean, (he apprehendecj 
|t wsfs (o have been carried to and left with the faid 
Dean; and in* confidepce thereof, (he wa$ induce(l 
to fubfcribe the fajd letter ; and is adyifed and iniifts 
the faid letter is not fucli a writing, pote, or fnemo- 
randum as is meant by the faid a^ tp makp good an 
agreement rel^tin^ to land, in f egafd the terms of 
the, b\d pri^tended purchafe, or th^ fum or price 
^hich the plaintiff w^s to pay for thp fame> is not ex^ 
prdSed therein, and thjs 6mi(iion thereof leayes the 
gafe Ijsible to all the mifchiefs ax^d inconveniencie^ 
VW?}! 
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» 

which by the faid ad are intended to be prerente^ i ^i^J'^^^* 
and after fhc had fubfcribed the faid letter^ the pistm- **, / „ 
ti£F was fo far from thinking the fame was bbding to 
the defendant, that he offered to give her loooiL for 
part of the faid premifes, and proceeded ib ^ as' to 
procure a writing to be drawn touching the faid fab* 
fequenc propofed agreement. 

Upon hearing the faid plea, and debate of the mat* . 
ter, and bearing of what was alledged on both fides, 
it was ordered that the faid plea fliould (land for aa 
anrwer, with liberty for the plaintiff' to except thereto, 
find that the benefit thereof fliould be faved to thede^ 
fendant until the hearing of the eaufe } with which 
order the defendant Comber conceiving herfeif ag- 
grieved, for that the plaintiff" may except to the faid 
piea touching the matters relating to the faid pre* 
tended agreement which ihe is advifed (he ought not 
to aniwer unto, and after a replication filed, may 
l^n-ve her ^^h a fubpcena to rejoin jind examine wit- 
peffes to eftablifli his pretended parol agreement, by 
means whereof the defendant may be deprived of the 
})enefit of the f^id flatut^, pr at leaft be put to great 
9nd unnece0kry expence ; therefore appealed there- 
from, and petitioned the Right Honourable the Lord 
Chan$:elIor oi Great Britain to have the laid plea re- 
argued, nfhich being granted, and depofiting fivp 
pounds with the Reglftef, and the matter of the faid 
plea coming this prefent df^y to be fe-^aigued before 
his Lerdfliip. 

Upon hearing tl^e £ud plea a^4 the plaintiff^s bill 
read, and of what was alledged on both fides, his 
|x>rdfliip faw no cadTe to vary the faid order, and 

dotf^ 



4^ 

fhin et al. 
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dot^i order that the Iame.be confirmed, and that the 
diBpofit be paid to the plaintiff. 

His JLordfhip faid, die ptea mfifting on the ftatute 
was prqper, but then the defendant ought byanfwer 
to deny the agreement ; for if flie confeffed the agree- 
ment, the Court would decree a performance not* 
withftanding the ftatute, for that fuch confeflion 
would not be looked upon as perjuiy, or intended to 
be prevented by the ftatute.. 



tx March 171/. 

Demurrer to an 

original bill to 

vary a decree^ ^ 

allowed. 

(•) It will for 

fraud. 

J.D. 



Davis V. Lamer. 

ryu a demtirrer> for that the plaintiff feeks to vary a 
decree againft himi which by the rules of the 
Court cannot be done by original bill ^ (a) ic was 
urged that the decree not being figned and enrolled^ 
a bill of review doth not lie : but the Court held it 
didj and allowed the demurrer. 



Sayer.v. Sayer. 
(Reg. Lib. B. fol. 386.) 

revived by TPHK dccrec gavc the plaintiff A/tfry Sayer her cofts : 
/•.,... ,.,! ^j^^ decree was figned and enrolled, and the ac- 

counts were taken j but before the cofts of the faid 
Mary Sayer were taxed, fhe mtermarried with Ed- 
mund Littlchales. Application was this day made for 
a !^ubpccm /cire facias againft the defendants in the 
original caufe, to ihew caufe why the decree and pro- 

ceeding 



43 May 1713- 



Suit 

fc/re f/iciatj ai.d 
Ciidk ufaplain> 
tiff, who had 
married fince 
the decree or- 
dered to be 
uxed. 
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ceeding fhould not ftand revived, and why the fame Sayct v. Sajer, 
fliould not be performed to the (aid Littlehales and his — ■—-*— 
wife, as the fame would have been, had they not in- 
termarried. The defendants (hewed caufe, which was 
diiallowed, and the order made abfolute, and the de- 
cree and proceeding were ordered to ftand revived. 



Hayward v. Colley. * 3 July 17*4- 

(Reg. Lib. A. fol. 370.) 

A joiKT commiflion executed. The plaintiff" exa- 
mined feveral witneflTes : afterwards the defend- 
ant added interrogatories in the examiner's office, and 
examined feveral witneffes. The regularity being 
queftioned^ it was referred to the Mafter, and upon' 
exceptions to his report, the Court, as publication had 
not pafTed, held it to be regular. 



Heath v. Lake. . a3jui7X7»4- 



IT was faid, that the anfwer cannot be read to fup- 
port a demurrer : but it appears by the order that 
the anfwer was read. 



Rajiel 



hknfclf. 
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to Feb. 1726. Raftd V. Hutcbinfon. 

pieaofihcsmt. pLgA of thc Statute of FraucU : the bill charged, 
iheunetitora that the plaintiff had employed the defendant 
byTu defend- Hutcbinfon to purchafe a houfe for him of Sir Mat* 
rmpbye*dT" ^^"^ Jcnnifm ; that he accordingly made fuch pur- 
ihcpurpofe,but chafe, and took a conveyance to himfelf, and refufed 

who took thp _ ^ •' _ ,..«-,.. 

conveyance to to makd a conveyaDLce to the plamtifti and that m or* 
der to prevent the plaintiff from enjoying the pre« 
mifes, he reconveyed the fame to the faid Sir MaU 
ibew Jcnnifon ; the bill was, therefore, againft both, 
and by it the plaintiff prayed to have aperformaaee 
of the purchafe* 

^pon the plea's being argued, it was ordered to^ 
(land for an anfwer, with liberty for the plaintiff to 
e^ccept, and th« benefit faved to the hearings 



»o April 17*6. Gamhi^r V, Lebeupn 

npft^ defendant put in his anfwer : the plaintiff aif« 
terward^ amended his bill : the defendant then 
put in a plea to th^ ivhole bill. Qn the above dayv 
the plaintiff moved to difcharge the plea, becaqfe it 
was to the whole bill : but th^ Couift denied the 
motion. 



Qibfiti 
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Gih/on V. Scudamore. , »,,. ,,^6, 

(Reg/ Lib. A. fol. 181.) ^^^.f,: 

Ch. 63. S. C. 

Qn a bill brought on behalf of an infant againft his s. c.' 'MorJu l! 

truftee, under his father's will, the fum of ^'^' 
8000 L an^ upwards was found to be in the hands of ^andi purchafed 
Mr. Prto the truftee. The faid truftee afterwards ^?;„1„f,"„f ^•^ 
purchafed an eftate contiguous to the infant's, and by jjj!jj*''4{^'*j"„"** 
will devifed that eftate to the infant in fee fimple^ and c«fe oV hiiW«rh 
died. The in£aint afterwards died inteftate^ Upon noritTl bl'mnfi. 
the infant's death, a queftion arofe between the heir pc^fonliiy.^' 
at law, and the next of kin of the infant, whether the 
eftate fo devifed was to be confidered as real, or perfo- 
nal eftate ; and this fuit was inftituted to deter- 
mine it. 

The Lord Chancellor was of opinion, that the devife 
of the eftate was a fatisfadion pro tanto of what was 
due from the devifor, and that 3,330 /., thepurchafe 
money, was to be dedufted out of it, with intereft, 
and that fuch 39330/. and the intereft, were to be 
confidered as part of the perfcnal eftate of the iaid 
infant. 



HoUei V. London Aflurance Company. ,5 Jan. 1718. 



13 ILL to be relieved as to a policy of infurance, upon 
pretence, that the truftee would not confent to 
have his name ufed. The defendant demurred ; and 
the demurrer was allowed. 



LetbieullUr 
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27 oa. i7»6. Letbieuliier t. Lord Cafilenuiin. 

Lord King C. ^ 

tdiTs. c. (Reg, Lib. B. fol. 196.) 

S«l.C«. inCh* NO 
g_ S C 

- HThx bill ivas, that the defendant might admit the 

jiTuetoiryand boundaries between the manors of the plaintiff 

of two manors and defendant, ot that a commimon might inue to fet 



view. 



ZdxVh'^stT^^ out^hc fame, juid to examine witneffes to perpetuate 
their teftimony, and to be qureced in the pofleffion of 
the pond in queftion, and for an injunftion^ 

The bill ftated, that the piaintiff had for manj 
years been feifed in fee (imple of the manor of Aide/*- 
brook in Effex^ and of the capital houfe called Aldef^ 
brook Uoufsy and of a pond containing eight acres, and 
of three hundred acres of heath, fprze, and moor, 
being rhc wade grounds, and part of the demeihe of 
the faid manor : that the right to the faid manor was 
derived under letters patent, dated the 26th oiAprH^ 
26th of Henry VIIL : that the faid manor and wafte 
ground had been, timeout of mind, didinguiflied from 
other manors in the neighbourhood by marks, and 
bounds, and in particular from the manor of Wanfted 
belonging to the defendant : that fundry afts were 
done by the former proprietors of the laid manor of 
Aldejbrook^ fuch as cutting turf, and by bringing ac- 
tions againft the owners of the faid manor of fVan-^ 
Jledy for trefpafTes by them committed on the faid ma- 
nor of Aldejbrooky in which verdi£ts had been ob- 
tained. 

The bill then dates, that the defendant had, in or- 
der to enlarge his park, cut the head of the faid pond, 
and had taken part of the wade of the faid manor of 
12 Aldejbrook 
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jildejbrook into his park, claiming right thereto as part ^';*J'^f^^^ 
of the fsdd manor of Wanfted. 

The defendant by his anfwer admitted the plaintiff^^ 
right to the manor oiAldeJbrook^ and that he the de- 
fendant had enlarged his park, and had inclofed in it 
part of the wafte, but denied the fame to be part of 
the plaintiff's manor ; and admitted he claimed af.l the 
wafte ground, and the pond, which the plaint? fF by 
his bill ftated to be within the manor of Aldejbrook. 

Mr. Attorney General and Mr. Smart were Counfel 
for the plaintiff. 

Mr. Solicitor General, Mr. Luiwych^ ^r\A Mr. 
Mtad^ were Counfel for the defendant, who argued, ■ 
that the matter was entirely legal ; that the plaintiff 
might try his right at law, and that there was nothing 
to prevent the plaintiff's bringing an adion at law. 

Lord Chancellor. — ^Let the plaintiff proceed to a trial 
at bar in the Court of King's Bench, to try whether 
the pond in iht h\\\ c?Mtdi Aldejbrook Pondy be the 
plaintiff's or the defendant's ; and alfo to try what are 
the boundaries between the plaintiff's and the defend- 
ant's manors, lands, and foil ; the plaintiff offering, 
if he (hall be entitled to cods, to accept niji prius 
cods \ and if the defendant ihall be entitled to cofts 
he will pay cofts on a trial at bar, and the iffues to be 
tried by a fpecial jury of the county of Effex^ and the 
jury to be returned not to be freeholders of the foreft 
of Waltbamj but freeholders in other parts of the 
county : and each party is to deliver to the other a 
note in writing, containing a particular of the bound- 
ary infifted on by them ; and each boundary is to be 
tried, and if the jury fhall find any other particular 
boundary^ they are to mark the fame on the back of 

the 
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L^dr!^7J^^^ the habeas carped or Hijiringas ; andthe jtiry are to 

have a view of the places in queftion before the trials 

to be (hewn to them by two perfons^ one of whom \i 
to be named by the plaintiff^ and the othef by the de^ 
£eodant ) and referve cofts and further direftionsi 



fo Oft. t7i6. Blak€v>ay v. Earl of Strqffordk 

t Eq. Abr. 579* 

S. C. Sei. Ca. ' - ' 

'"p^wms* ^'^' B^^^ ^^^* ^^'^ * ^^^^ of twenty years (landing, AssA 
s. c. 3 Bro'. " from Sir Thomas John/on : by his will he diredcd 

P C JOC S C 9^ *r 

his perfonal eftate to be applied in payment of hil 

debts \ and if the peribnal ei^te fhould not be fuffi* 
cient, then his real eftate to be fubje£l to hi3 debts* 
The defendant pleaded the Statute of Limitations : 
the plea, on argument, was over-ruled } the will di' 
reding his debts to be paid taking the cafe out of the 
ftatute. 



It Nov. 1716. Burrows ▼• Jamereau. 

Sel. Ca.inCh. 

7t3.%^c.\X' The bill w?is, to be relieved agdnft two aftions 
MohVt.tcl brought upon two bilk of exchange, the drawcf 

having failed before the bills were accepted } and by 

ho*i^a*ii«lc?to the coftom of Leghorn^ the acceptance is void, if it 
bereadaievi. |jg ^^^^ ^[jg drawer bccomes a bankrupt: and fo it 

^mt ; and this ^ • 1 ^ 

Court would not was dctermmcd in the prefent cafe in the proper Court 
w it^dcteraintd of Lcgboniy iu which a decree had been made for fet« 
****"" ting a(ide the acceptance. 

Upon hearing this caufe, the Court allowed the 
faid decrees to be read, and faid. This matter hath 

bceo 
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been judicially determined at Leghorn, and this Court S^^^' 
will not oyeNrule what was determined in a proper , 
Court, where the action was brought : therefore let 
the injundion granted in this caufe be perpetual, and 
let the defendant, ac the plaintiff's expence> acknow- 
ledge iktisfadion on the record of the judgment. 



Strickland v. Mackenzie. " J*" »7*7. 



pi^BA, and anfwer : plea, on arguing, ordered to 
ftand for an anfwer, without liberty to except. 
The plaintiff took exceptions, and ac the fame time 
ferv^ the defendant with a fubpoena to make a better 
anfwer : the Court held he could not do bpth. 



Gage V. Hunter* « f«^- '717. 



T IBERTY given to examine a witnefs vivd voce after 
publication, as to a particular fad, and the de- 
fendant to crofs-examine him. 



Box y. Allen. 16 April xy^r- 



n ILL to be relieved againft an order of the Commif* 
fioners of Sewers. Demurrer to fo much of the 
bill as fought to alter any of the orders of the com* 
miffioners, or to return any money by them receive 
for that the remedy was at law, and no equity to 
relKved in this Court* The demurrer was over^ru 

Vol.1. E ^&| 



5« 
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[ii Geo. I. 



2S April 1727. 



Hdmond v. 



IT April 1 7z^. 
1 Eq. Abr. 332. 
368. S.C. Ca. 
Temp. Talb. 
251. S. C. 

A bcqueft to re- 
lationt mean* 
fuch perfons at 
would be enti* 
tied under the 
Statute of Dill ri- 
toions. 



A WITNESS examined two dayd after publicarion 
^paflfed ; the time having been preyiouily appointed 
Without thought of the day. 

Publication would pafs ; and the defendant having 
crofs^examined the witnefs, the Court would notfup- 
prefs the depoGtion. 



Thomas v. H9ld. 

^bHN HarrMj by will, direded ^is executors to 
^ pay 500 /. to all the relations oiEdHbHole^ to be 
equally divided between them. The queftion was, 
what perfons fhould be deemed relations to take un- 
der the devifc. 

The Court was of opinion, that by the relations of 
Edith Hole it was to be underflood, fuch relations as 
would be entitled to a fhare of Edilh Hole's eftate ac- 
cording to the Statute of Diftribution of inteflace's 
eflates ; and that fuch perfons were entitled to the 
500 /. equally between them, and decreed payment 
accordingly. 



19 July 1728. Mackworth v. Penrofe. 

■ 1 I* 

A PPLXCATioN to ufc depofitions taken in a former 

caufe between other parties at the hearing of this 

caufe, as to the credit of one Spoiler, a witnefs, denied. 



CounUfi 
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Counteis of Warwick v. Edwards. « Nov. 1728. 

I Eq. Abr. 140. 
S. C. 1 B'o. 

BY indentures of leafe and releafe, dated cth and 6th p.c.494. sc 
ot January 1696, previpus to the marriage of 171. 

Edward Earl of /^^r^/r^, deceafcd, with the plaintiff ; — ' 

the Countefs, the faid Earl conveyed the manors of after^an^eilate 
AhboU Kenftngton and EarFs Court Kenftngton, and JJ'L^Tffcu ta^ 
other eft^tes therein mentioned, totruftees, to theufe i»y «****"• 
of himfeif and his heirs, until the mkrriage ; and then 
Its to the piemifes (except jibbots Kenfington and 
EarPs Ccurt)j to truftees for 90 7ears, without im- 
peachment of wafte, if the faid Earl and his intended 
wife fliould fo long live, in trull to pay her 400 /. a 
jfear for her feparate ufe as pin-^money, if fhe (hould 
fo long live, and the remainder of the rents to the 
Earl Edward : and as to all the premifes (fubjed to 
the faid term), to the ufe of the faid Earl Edward for 
99 years, if he fhould fo long live, without impeach* 
mentof wafte, remainder to truftees to preferve con. 
tingent remainders ; then as to all the eftates (except 
Kenfington Abbots and EarPs Court\ to the ufe of the 
Countefs for life, for her jointure ; with remainder 
for a term of 500 years, for railing portions for 
younger children of the marriage ; with remainder, 
as to all the eftates, to the firft and other fons in tail 
male. And a term of 500 years was created for 
railing portions, and for maintenance of the daughters 
in cafe of failure of iffue male ; with remainder to the 
ufe of the faid Earl Edward and his own right heirs. 

And reciting that 10,000/., part of the Cpuntefs's 
fortune, was placed out on fecurity, it was covenanted 
that the fame, when paid in, (hould be laid out in the 

£ 2 purchafe 
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Counters of puFcbafc of lands^ and thofe lands to be fettled to the 
mrX!' ' ' fame ufes as the real eftates were thereby limited. 
- The marriage was had. Edward Hinry^ afterwards 

£arl of fVarwicky was the only ifibe of it* 

Earl Edward made his will, dated 4th Jtdy 1701, 
and thereby du-efted his debts to be paid, and charged 
and fubjefted, as &r as he was able, his real eftato 
with the payment* 

On thlf 13th of the fame Jtify he died, leaving the 
Countefs of fTarwici^ the plsuntiflF m this caafe, his 
Widow, andtbefaid ^^a^rJi/^Tirjr, his only child, his 
heir at law. 

There being no other iifue, the two terms of 500 
years ceafed. 

Earl Edward Henry entered, and became ieifed of 
the nutnors of jfHois Kenfington and EarFs Court as 
tenant in tail, with remainder to himfelf in fee, and 
levied a fine of the eftates, and declared the ufes to 
himfelf in fee* 

The 10,000 /., part of the Counter's fortune, had 
not been laid out in the Itfe-time of Earl Edward. 

On the 1 8th of Juguji 1720 Earl Edward Henry 
died tnteftate, and without iifue, having never been 
married, and the eftates defcended in fee to the Lady 
Elizabeth Edwards^ his aunt and heir at law, who 
was alfo heir at law of the faid Earl Edward. 

The 10,000/. not having been laid out in lands, 
Jobn Edwards^ and the laid Lady Elizabeth \i\» wife, 
filed their bill to have the faid 10,000 /• laid out in 
lands, and fettled fo as to give Lady Elizabeth an eftate 
in fee fimple. 

On the i6th Jme 1723 the caufe was heard, and 

the 10,000 /• was decreed to be laid out in the pur- 

7 ' chafe 
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chafe of lands, and fettled to the ufe of the rieht heirs counters of 

^ /Warwick V. Xd* 

of Ezxl Edward Henry. mrdt. 

The defendant the Count efs« the mother of the faid * 

Earl, and plaintiff in this caufc, appealed to the Houfe 
of Lords, for that, as flie was advifed, by the fine 
levied by the faid Earl Edward Henry as aforeIaid,4he 
eftate tail ii^ the manors, &c. fettled as aforeiaid, was 
barred, and he ought in equity to be confidered as 
poffefled of the faid 10,000 /• 

On hearing th6 appeal, the decree was af&rmed. 
* In 1725, the Coumefs of fFarwick, on behalf of 
herfdf and others, creditors of Earl Edward lier lat« 
littfband, filed a bill ftating the above recited fafts ; 
and that the faid Lady Elizabeth Edwards was dead, 
leaving the defendant Edward Edwards^ her elded fon 
and heir at law, an infant, whereby the truft of the 
faid 10,000 /• defcended to the faid drfendant Edward 
Edwards^ as heir at law as well of his mother as of 
the faid Earl Edward^ and Earl Edward Henry^ and 
infifting that the fame, and alio the eftates and the 
]iremifes fettled as aforefaid, k\ regard the eftate 
tail therein was fpent, and the remainder in fee had 
taken place therein in poffeifion, were and ought to be 
i:onfid^ed as part of the affets, and real eftate of the 
faid Earl Edward deceafed, defcended from him to the 
faid defendant Edwardij as heir at law of the faid Eaii 
£dward^ Earl Edward Henry ^ and Lady Elizabeth Ed^ 
%Qards his mother, and that the fame ought tobefubjed 
to the payment of the feveral debts due from the faid 
JCarl Edward to the plaintiffs, and his other creditors : 
9Pd tbe plaintiff, the Counted of Warwick, by her bill « 
prayed £itis£ai^oa out df the petfonal eftate of the fiud 

? 3 EM 
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Counters of Eafl Edwardj or out of the real e(tate> and the faid 

wards. 10,000 /• 

" Part of the debt claimed by the plaintiff the Couiu 

tefsj was for the arrears of the 400/. a year under her 
• marriage fettlementi for pin-money. 

It was infifted on the part of the defendants, that 
the claim of pin-money was very dale, no demand 
having been made for twenty-five years ; that the 
other demands of the plaintiff were within the Statute 
of Limitations^ no aftlon having been brought againft 
the adminidrator, with the will annexed of the faid 
^zx\ Edward: that although Earl £^/<z<;i2r^ did make 
fuch will as ftated in the bill, and did charge his rever- 
fibn in the eftate with payment of his debts, yet Earl 
Edward Henry having, in Trinity 17 19, levied a finei 
and there being no demand from that time till 1726, 
when the bill was brought, it ought to be prefumedV 
from the length of time, that the plaintiff's demand 
)iad been fatisfied. 

To which it was anfwered, that the length of time 
))etween the arrears of pin-money accrued, and the 
demand, was owing to the faid Earl Edward^^ not 
Jiaving left perfonal affets, and that till his reverfion 
in fee fell in, which was not till Auguji 1720, there 
was nothing to pay the demands ; and in 1726 the 
plaintiffs filed their bill : that the faid Earl Edward 
had, by his will, charged and fubjeded his real eftate 
with the payment of his debts, and that reverfion in 
fee of the eftates was the only eftate he had to charge 
in aid of his perfonal eflate,^ and therefore the only 
quedion was, whether the reverfion in fee after aa 
eflate tail fpent, were affets in the hands of the heir at 

law 
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law to whom the rcvcrfion defcended. Trmuer v. Cannteftof 
Blifckj July 17083 was cited^ where aflets defcended ^n^di, 
were decreed to be fold to pay debts. —— — ^ 

The Lord Chancellor was of opinion, that the re- 

▼eriion in fee of the eftates defcended to the heir at 

aw, was aflets liable to the debts of the faid Earl Ed^ 

ward^ and direSed the neceflkry accounts, and pay? 

pient, and fale of the real eftates for the purppfe. 



Done V. jillen. n Nov. 17*1. 

^ LardKiogC. 



T^ZMURRZB., and anfwer to a bill ipr a djfcovery. 
The defendant finding he h^d made the difcovery 
by his anfwer^ d|d not fet down the demurrer to be 
argued, and the plaintiff not proceeding, the bill was 
dlfmifled for want of profecution. This, upon refe- 
rence, found to be irregular, as the demurrer fhould 
have been difpofed o£ The order for difmii&ng the; 
bill was difcbarged. 



Cox V. Colley.. 4 Mattch 1719, 

•^ Lord King C. 



iTpHE bill was toexanune witneffes inperpetuam rei Demurrer tot 
memoriam. The defendant demurred, for that the ^}\ 'V*'"*"i 

' witnenes to per* 

plaintiff had not eftablifhed his right at law, which p««wf«thurtcf. 
he ought to do before he was permitted to examine his the puintiff bad 

., ff- not cftabliibed 

witnettes. hii right at uw, 

The Solicitor General for the plaintiff. There is a «ver.ruicd. 
plain impediment laid in our bill, whereby we are 
pfey^ted from trials and they have an injunction on 
^ E4 abii^ 
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CiV V. CoiUy, a bill filed by the defendant to ftay our proceedings at 
- law in ^eftment, and the plaintiff hath a verdift for 

another part of the eftate upon the fame title. 
After debate, the demurrer was over-ruled* 



I April 1729- Countefs of Sutherland v. Noribmor^ et i contra* 

(Reg* Lib*«A. foL 43^1 •) 



^ 



A feme covert i-riH£ cafe was this : by deed dated 1 &ih January 1608* 

having a noW9r I '- • - *^ , i^ . ^ « 

under her i!ur> ^ Sir Thomos TroveU and Frances his wife, covenant td 
to create aTe!m, Icvy a fiue of Certain eftates of 1,200 /• a year, the efta.te 
«ey !Ift"'thr^ of the wife, the ufe of which was to truftees fw looa 
hSblLTd,^^^^^^ yearsjto raife 2,500/, for Sir Tkomas Travell^ remainder 
b«ng in'ditttefi, (fubjca to the laid term) to the hufband for life, to 

executes that ^ ^ . ^ i . « 

power in the life the Wife for lifc; remainder to the iffue of the mar* 
band^aodafli^i H^ge } remainder to the iffue of Lady Travett by any 
ir!fling%m/d^.' other hufband ; remainder to Sir Tbemas Tra^uell ia 
judJTi.uJ^nt *^» ^th poweif, in cafe Lady travell fliould have no 
cafe fcni to them iffue, for her by dccd or will to charge the premifes 

were of opinion, ' » j . r t. r 

jt was a good With 1,000 A, and to create a term for the purpole, 
power. Aodfo which was to be redeemable on payment of the 
it onthe'judgot' i)00o/. ; but the faid i,ooo /• was not to be payable 
KaCM^'pu^nriff until the end of fix months after the death of Darac 
liberty to re. Ann HodTiOH : With i DOWcr likewife, m cafe of ihfe 

oecaiy on pay- «* . • ' 

mentofrhcmo^ death ofthchufband in her lifetime, to charge the 

ney really and ,- • i • r t r /• . • *•% 

h^nAfiiUsLA. premifes wuh a further ium of 2,000 /• ifi kfe 

vanccd, wnhin- _^^^^^ . . 

teictt, by a given Hianpcr. 

Juiittf 'o be O" ^^^ » 7* 7«/y 1 703 fte executed the power, and 

foracJofcd. in confideration of 1 50 /. paid to her by Thomas Nortih 

more, (he charged the premifes with 1,000 /., 500/. to 

be paid to him on the firft day after the eid of fix 

months 
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motithi from the death 6f the above-named Dame ^^/^^f^^ 
Ann Hodgfcny and the refiaaining 500/4 the day after ; Horthmn ti ^ 
and for that jmrpofe created a term of aooo years to ' ^^' 
Nortbmorej to commence hutaedfately after her own 
death, to be redeemable pn payment of 1,000^9 &c. 
and Ihould the faid Sir Tbmas TraviU het hulband 
die ill her life-time, ihe then charged the 2,000 A, 
which by her fettlement (he had ti power to do, ex^ 
cept that the term was to commence immediately from 
t\it death of the faid Sir Tbcmas TraveH, and r^eem« 
able IB like mamier as to the 1,000 /• 

Sir Tiwtuu Travel! bditg dead, the plamtiff in the 
firft caufe, his widow exhibited her bill againil the 
iaud Nortbmore^ to be relieved againd the faid 
aifignment of her intereft under the faid two powers, 
oflFering to repay the 150/. paid to' her as the confide* 
ration, with intereft, charging the fame to have been 
obtained from her by furprife; and when (he was 
under great neceflity, and diftrefs, which Noribmare ^ 
knew, and being alfo contrary to the agreement be- 
tween her, and him. 

Nortbmor^% crofs-bill was to have the benefit of the 
affignment, and to be paid the 2,000 /. 

Upon this caufe coming on to be heard, the Court 
direded a cafe to be made for the Judges of the Court 
of King^s Bench, and the queflions to be, whether 
the laid deed of the 1 7th of July 1 703 was a good exe- 
cution of the power referved to Lady Travell by her 
laid marriage fettlement to raife 2,000/. ; andfuppofe 
it was a good execution, then whether the 2,000 /• was 
to be raifed. 

The Judges certified it was a good execution of the 
power,^ and that the 2,000 /• ought to be raifed upon 
the death of Sir Thomas TravelL 

' Upon 
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Countefs of 
SHther/anelv, 
H^rtkmere ct 6 
contra. 
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Upon this caufe coming on to be heard the above 
i{i of Jpril 17299 upon the Judges' certificate^ for 
further diredions ; the Court declared the power was 
well executed, and that the eltate was chargeable with 
the 2>ooo A, but with regard to the defendant N$rib^ 
more^ that the deed of the I'j^'July 1703 was to be 
confidered only as a fecurity for the 150/. and intefeft 
at 6 per cent, from the date of the deed till Michael: 
mas 1 7 1 4, and from that time at 5 /. per cenu ; and the 
Mailer to compute the intereft, and tax Nortbmore hi^ 
cods ; and on payment, Nortbmore to convey, and. 
affign the term, and in default of payment theplaintil^ 
to be foreciofed. 



3c Nov. 1719. 

Mofei.,255. 

3.C. 



Eyies V. Ward. 

T^iQERTY given to amend the inrolment of a decree, 
although faid to be material 



20 July 1729- Rvwe V. Stuart. 

^H£ plaintiff, under a common order to amend ht^ 
bill, on payment of sox. colts amended his bill i 
the amendments being long, the plaintiff was ordered 
to pay 3 /• additional cofts» 



v<^ 
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Tow V. Town/end. 17 000.1719. 

•yHis came before the Court upon the fpecial matter ^^J^^^J^\^ 
of a report, after an enquiry as to a miftake in a >7ii, -^^^"^ 
former report of the Mafter in 1722, whereby he had to be amtnded, 
direaed the fum of 300/. to be divided between ,/i^/- trnVo't^n^Il 
Ham Harris^ and the then defendant Grace Cole^ and "^^dlcc^ri' 
which report, with the decree and proceedings, had ««'y- 
been inrolled. The Mafter by his fubfequent report 
certified that he had been furprifed by Harris^ the fo- 
licitor for Grace Cole ; that the decree was to pay the 
money that ihould be found due to the defendant 
Grace Cok ; whereas he' had appointed it to be paid to 
Grace Cok and JVilliam Harris^ which was not dtrefted 
bythc decree. 

The Court ordered the Mafter to amend the report 
by ftriking out William Harris^ . and inferting defend- 
ant for defendants, and the docquetting of the inrot 
piezit to be altered accordingly. 



Earl oi Litchfield v. Roberts and others, it Feb. 1730. 

(Reg. Lib. A. fol. 329.) 



T^EFENDANT Reberls brought up by an alias pluries 
habeas corpus for want of his anfwer ; and the bill 
decreed to be taken pro confejfo againft him. 

On the 6th ol March 1731, the caufcwas brought 
on to hearing againft the other defendants, and a com-^ 
plete decree. 
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^xlff!c/lf ^h V* Edwards. Reg. Lib. fol. 494. 30th May 

' ^7^9* Defendant Edwards was brought up by aq 

alias pluries habeas corpus^ and the bill decreed to be 

taken pro confeffo agamft him. On the ^iYi.June 1769 

a complete decree was pronounced. 

Tandy v. Holme^ la Juiy 1773. The like againft 
the defendant Holmes and he was ordered to be re- 
manded. 

ff^oodman y. Smiib, EafterTerm 177^. ' Thfi like 
againft defendant SmitB. 



15 May 1730- 0/man v. Fitzrey^ 

A WITNXS8 who had been (crved with a fubp^n^ 

ad tejiijuandum^ ordered to attend, and be fworn 

in four days and be examined, or to ftand committed. 

f in Amot ▼• Bifcoej x 2 May 1 747. 
The like order { Owenv.Finkard, 4 Feb. 1756. 

t ^y^ ^* ^^^den^ 26 Marcb 1765. 



10 Jmc t^jo- Lady Kihnuny v. Crew^ 

A ppucATio?^, that in taking the accounts under 
the decree^ the examination of the plaintiff taken 
before the Mafter might be allowed as evidence in her 
difcharge, wasrefufed. 



Commiffioiicrs 
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Ckimmiflionei'i of Charitable Ules v. Hicks. y ju\j 1731. 

'TpMfi queftion was, whether contempt againft Com- ^^^^JT^I 
miffionert of Charitable Ufes was punilhable in miffionert of * 

.%• gn, * • Chariublc Ufet 

tmSUOUrt. puoifhableby 

It was infifted it was, for that under a commiffion of '^ ^"^ ***^ 
bankru|>tcy the orders of the commiilloners have been 
enforced by the Great Seal ; fo in commiflions of lu* 
nacy, the Great Seal hath interpofed to enforce the 
orders of the commifficners : that the authority of 
the commiffioners in the prefent cafe is derived from 
the Great Seal^ and as fuch, any contempt of it is 
puniihable by the Great Seal } and fo it was allowed, 

Robfon y* CranwelL ttDtctyit. 



^H£ plaintiff's folicitor having received money on Buidifmified, 
account, and likewife money to fee counfel at mgrjaorth«< 
the hearing, negle^ed to deliver briefs, and the bill S^VoJihc^Jt" 
was difaaiffed for want of the plaintiff's appearing, and eaJol[ed!!^{I^2l 
the order for difmii&on inroUed. roimentdtr- 

The plaintiff applied the above day to have the caufe ^cTrek^d! ^ 
reheard^ which was ordered, and the inrolment or* 
dered to be difcharged upon payment of the cofts 
of thb day, and of the fubfequent cofts. 



Eds'tll 
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xij^.niz. £j^li y^ Brown. 

o^«*rS^' j&iLL by John Brown deccikd againft Edgill, th6 
ment debt, and plaintiff iti this CEufc t the billy upon heairing the 
dJ'notd^ with caufe, was difmiifed with cods : the Mailer taxed and 
Sc S[t raaj^be niadc a report of the cofts: 

wftr^iy? '^ ^^^ plaintiflf applied to have the coft^retaed, which 
vid. Temple v. ^^' Ordered, but the report already made was to ftand 
Rowfup. as a fecurity for the coils, in cafe the plaintiff died be- 
fore the relaxation. 

The plaintiff did die, and thereupon the prefent 
plaintiff filed a bill of revivor againil the reprefentative 
of the late plaintiff, merely for the cofts; 

It was obje£led by the defendant, that the coils be- 
ing perfonal, they dropped with the party, and that a 
fuit could not be revived for coils only. 

Lord Chancellor. — ^Where coils are taxed, they be- 
come a judgment debt ; and as at law you may revive 
a judgment, fo you may here. It would have been 
otherwife, had the coils not been taxed. And his 
^ Lordihip therefore ordered the fuit to be revived. 



t 3 Feb. i73«. ' Brown y. Brown. 

pERsoKs appointed to hold the Courts.^of Manors, 
and the Court Rolls, &c. ordered to be delivered, 
to them for the purpofe. 

Davyy.AcIandjGFei.i'/^, ' 7e- m 
Compton v. Compion, 22 Jan. 1760. i ^*°"*^ ^'^^^- 

Fambani 
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Farnham v. Burroughs. 1 3 March ursj. 

A DECREE for an account of debts, and for credi- AcrcdKorh«v. 
' ing come in ub« 

tors to come in before the Mafter, and debts to be ^^^ « ^^^^t 

and prayed a 

psud out of the perfonal eftate, and real eftates devifed commiobn to 
for that purpofe ; if deficient, liberty to apply when Slough he went 
the defendant, the heir at law, an in&nt, attained "0 ha^^^debu 
twenty-one, to have the deficiency raifed out of legal ^•ttttn^"** 
aflets defcended. The defendant, who was a bond p^^ceedatuv 
creditor, came in under the decree, and obtained a debt. 
commiflion to prove the debt, but finding the perfo- 
nal eftate, and equitable aflets infufficient, he went no 
farther, but when the infant attained twenty-one, he 
brought an adion againft hini on his bond. The heir 
filed a bill for, and prayed an injundion. 

Lord Chancellor. — ^The defendant having come in 
under the decree in the faid caufe hath fubmitted to 
the terms of it, and hath, in effefb, made his ele£Uon 
to proceed in this Court, therefore I will not fuffer 
him to proceed at law to recover his debt, and let an 
injunction ilTue. 



James v. Dore. 25 March 1734 

After a decree, and proceedings under it before if«^«f"'f»j^^*''«> 

the Mafter, WiUidm Conner^ one of the defend- ant (though a 
ants, died, and adminiflration having been granted orism*: clifc) *" 
to the plaintiff, he filed a bill merely to revive igainft ^^ilat'ng 
Dore^ the furviving defendant. Bore abfconded to fervcd,^the aft 
avoid fervice of a fubpoena to revive : the plaintiff mufttcpurfueri, 
purfued the fteps diretted by the adi: of 5 G, 2. c. 25, TnU- dcTccd^n^ 

to 
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jameiy,D*rf. td fcnder prbccfs eSe&ual againft peifons that ab- 

""""""■"^ fcond, &c. 

And on hearing the caiife this day on the bill of re- 
vivor, the Lord Chancellor decreed tha^ the fi>rnicr 
decree and proceedings iheuld Hand retiirdd^ and the 
fame be carried into execiitidn. 



I May 1734. Cibis V. Cok. 

S P.Wmt.i55. 

Lf.'.^ffc. CR^'g- Lib. A. fol. sin,) 



Abr. 14. S. C. 



TjpdN application to diflblve an injunSdoii up6n 
coming in of the anfwer» which was to flay the 
printing, and publiihing of a book, the Lord Chancel- 
lor faid, it was proper to allow affidavits to be read in 
fupport of the injunction ; and affidavits were read. 

Note. — ^The order for the injundion is dated the 
28th oi February 1733* Reg. Lib. A. fol. 194, and 
Appears to be founded on the affidavit of the plaintiff. 

On ihewing caufe to continue it, the firft day of 
May iJZA^ not only the affidavit of the plaintiff which 
was read when the injundion was granted, but alfo 
an affidavit of Job Mills yZndk oijobn Baldocb were read 
in fupport of it. 

If affidavits were allowable in a cafe where a plain- 
tiff may have fatisfadioii^ fome degree againft a de- 
fendant by making him account for the profits, a for- 
tiori there is reafon to allow them to be read 
where no reparation in damages can be made, as for 
cutting down trees planted, or growing for pleafure, 
ornament, orfhelten 

Mallock 
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Mallock V. Gahon. 18 Apni 1 73 5. 

2 Eq. Abr. it. 
S.C. sP.WnlJ. 

nrm bill was brought to be let in to redeem, alledg 35». s. c. 

ing, that the money due on the mortgage wa^ ■"'~~**"""^ 
greatly overpaid by the perception of the rents of the 
mortgaged premifes : the defendant pleaded in bar a 
decree for a foreclofure Hgned^ and inrolled, under 
which the premifes had been abfolutely foreclofed. 
The plca^ on argument, was allowed* 



Morfe y. Rodcb^ 7 Geo. ir. 

t Stra. 961. 

TJpoN hearmg counfel for the devtfee and for the ^'^' 
Regifter of the Prerogative Courc^ ic was ordered 



that on the dcvifee's giving fecurhy, to be approved by 
the Judge of the laid Court, to return the will in fix 
weeks from the delivery thereof, the will fhould be 
delivered to the devifee to be produced at the com* 
xniffion* 

The like order in Frederick v. jfynfcombe^ aSth 
March 1738. 



Mendes v. Barnard. *j ^^»y iru- 



npHis came before the CoOrt on a demurrer to fo 

much of the plaintiff's bill as prayed a commif- 

fion, the 1^11 only praying a commiffion to enable the 

plaintiff to go to law : it was ordered to ftand over to 

Vol- 1. F produce 
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w''"'''^'"^' produce precedents. Fomwardv.Thompfonj 14th of 
..._«_^ March 1731 } aod another order in the iame caufe, 
dated4thofM7yi732y being produced, after hearing 
counfel on both fides^ the demarrer wa8 over-ruled. 



28 June 1755. 
4Vcf.596.S.C. 



Moore v. Moore. 



A SUPPLEMENTAL bill, in natutc of bill of review* 
cannot be heard until a petition to rehear the 
original caufe is pre&nted, to come on at the fame 
time } and fo it was laid down by the Lord Chancel- 
lor : for though the plaintiff* fhould be relieved upon 
his fupplemental bill, the decree cannot be altered^ 
but on the rehearing. 



Spettigue v. Carpenter. 
2 July 1^35. (^^g* ^^' B. foL 492.) 

1 Eq. Abr. 93. 
S. C. 3 P. 

wm's. 361.5.0. DONOS of fubmiffion, dated i%i\i oi Septemierij'iu 
" — . An award was made in confequence of them the 

under Ihniat! of 7th of Odober foUowing. On the pth day ofNovem- 
loitoXcmldt ber ij^2 the bonds were made an order of Court. 
Xlhel^aJr The plaintiflf brought his bill to be relieved againft the 
i> qtidc* award charging that the fame was obtained by cor- 

ruption. 

The caufe was heard this day. 
Lord Chancellor. — ^It is not within the ftatute ofthe 
9th and loth of King fTiUiam the Third, c. i6, to 
make bonds of fubmiifion, an order of Court after the 
award ts made.^ And, therefore, let the award be fe( 
afide, aaid the fubsiiifioB bond be delivered up to be 

cancelled: 
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cancelled : and let all proceedings at law on the bond ^'"^^' 
or under the order of the 9th oiNwtmber 173I9 6e " -— 

ftayed. 



The King v. Home^ '« a»«- «"«. 

(Reg. Lib. A. fol. 476.) 

JLToRifEj a bankrupt^ had been committed to 
Newgate by the commiffioners in the com* 
miiEon againft him» for not anfwering queftions 
they put to him. On the above day, he applied 
for a habeas corpus^ ftatlng that he was ftill in New« 
gate^ but in that weak ftate of mind as not to be abid 
to anfwer : and in regard he was entitled by virtue of 
flat. 3 1 Car. 2, to a writ of habeas corpus^ it was 
prayed and ordered, that an habeas corpus fhould iflue^ 
but it was directed to the Keeper of his Majefty*s Gaol 
of Newgate. 



Smith V. Barms. »^''^36> 

T^SMURREn to bill allowed. The plaintiff after* 
wards applied to amend, which was refufed^ the 
Lord Chancellor laying, that, after demurret to the 
whole bill was allowed, the bill was regularly out of 
Court, and there was no inftance of liberty to 
amend it. 



i)ji/M> 
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tiMay mr Dillon v. Francis. 

""*"""""* (Reg. Lib, B. 310.) 

Qk a certificate of the Maftcr to whom it was re- 
ferred, that^ the bill was not figned by counfel, 
the bill was ordered to he taken off the file, and fup- 
prefled ; and the plaintiff to pay the defendant cofts 
to be ta:sed. 



3 June f 73T- Attomcy General v. Duke of Ancajler. 

INJUNCTION to ftay a tenant in poffeffion, not a 
party, from committing wafte. 



10 June f7jr- Ridoid V. Earl of Plymouth. 

pzHsoNS named by the parties appointed receivers 
upon their own recognizance only. And fo in 
Countefs of Carlijle v. Earl of Carli/lcj 21ft December 
1761, by Sir Thomas Clark M. R. 



f« June »tsr Sambroke r. Eiins. 

A K attachment having iffued againft the defendant 

for want of hii anfwer, it was executed, and the 

iheriff returned a cepi corpus^ and thereupon the mef- 

fenger was ordered to bring the defendant to the bar 

of the Court, but the defendant not being to be found, 

the Serjeant at Arms was ordered to go. 

John 
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Jchn BodicoaU v. Eli%. Steers Widow, and others, ts juiy t^i?. 



(Reg. Lib. B. 613.). 



^HK bill was to have a partition of the advowfpn d[ ^^!^tS^' 
fFeJlerbam in Kenty by alternate prefentations. vow(«n. 
Per Curiam. — Declare the plaintiff is entitled to • 
have a partition of the vicarage of Wefterham into 
moieties to prefent by alternate turn$» and decree a • 
partition to be made thereof accordingly between the * 
plaintiff, and defendant ; and for the making of fuch 
partition, the plaintiff and the ddFcndant are mutually 
to execute conveyances to each other, fo that the 
plaintiff may hold one moiety of the advowfon to him ' 
and his heirs, and the defendant the other moiety to 
her and her heirs, as tenants thereof in feveralty re- 
fpeQively : and in fuch conveyance let a claufe be in* 
ferted^ that the plaintiff and his heirs, and the defend- 
ant and her heirs (hall prefent by alternate turns ; 
and the Mafter to fettle the conveyance if the parties 
differ, and the expence and charge of t|^e conveyance 
to be borne equally. And it appearing that John 
Steersy under whom the defendant claims, had pre* 
Tented upon the lad avoidance, lee the plaintiff pre- 
fent on the next avoidance, being the fird turn from 
that time : and no coils on either fide. 



F 3 Bifliop 



7» 
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Biftop of Rocbefler v. Knapp. 

^H£ bill had been decreed to be taken pro confejfo, 
under the a& of the 5th of Geo. 2. to render pro* 
cefs effe&ual againft perfons who abfcond. The de- 
fendant, within the feven years, applied under the 
faid.a£t, and obtained an order for liberty to put in 
an anfwer, and to bring on the caufe agsun to be heard 
on his paying the cods occafioned by his default : but 
he was firft to give fecurity to anfwer cofts^ to be ap- 
proved by the Matter. 

The caufe was again heard in Hil. T. 1737— 8 
(R^. Lib. A. foL 3i9.)- 



7»ir. I737» 



Palmer v. Majfent. 



c^haThT'^fol^ie TT*** ^^^^ ttztts, the plaintiff), John and Su/annaj in- 
doubt refpeaing termarried^iu 1720; that ^ohn Mayfent^ the fa- 
porttd hi X Atk. ther of Sufanna^ was fcifed of freehold and copyhold 
name oVi^limcr eftates of 300 /. a year, befides a large perfonal eftate : 
di^\dVh7m that he fettled thole eftates, and made a provifion of 
ftnlThUTiUtc ^^^^^ '• ^^^ ^^^ ^^*^ Sufanna by fome deed, or will; that 
of the cafe as bc had bccn iuduced by fraud and impofition^ to de- 
decree nor being ftroy or cancel thofe inftruments, and to make a will 
maed'ibe foi- in extremis^ whereby he gave the faid plaintiff Sufanna^ 
Kht*rc^Sl his daughter, lo/.only, befides fome furniture; to 
wfwe^"7.D. the plaintiff 7^i&ii Pajfent Palmer the infi^nt 500 Z, to 

Lcgae&et to be iiaidat tt : if tbe tnfmtt die before, to the executor, wbo it appointed refiduaiy 
kfatec The Court wiUooi order tbe icgaciet Co be raifedand fecured. • 
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be paid at twenty-one j and to the plaintiff Sufanna p«/««»' v. Az-y- 
F aimer the infant 100 A, to be paid at twenty-one^ or » 

marriage with confent. The bill prays, amongft other 
tlungi^ to have the faid two legaciei of ^00 /. abd 
100 A fecured for riie benefit of the bfant legatees, 
and to have the intereft applied for their mainte- 

SHUDCe. 

The defendant by his anfiB^er admits the teftator 
nadft a will, dated 8A of Aufufk 1723, wherd>y he 
gave 500 /• to the i^\si&S JthnFajpM to be 

]mid at twenty-one ; if he died before, he gave the 
iaid kgacy to the defendant; and 100 /• to the plam- 
tiff St^awta the infant, to be paid at twenty^>ne, or 
jaarriage widi oonfent aa therein mentioned ; and 10 L 
for moumingi and fome fumitttre, to the plaintiff 
Sufanna the wife, and appointed the defendant fole 
executor, and refiduary legatee. 

Admits he proved the will, and admits affets ; and 
lays he paid the 10 /• and delivered the things fpedfi- 
cally bequeathed to the plaintiff Sufanna the wife ; 
but infifls upon his right to keep the (aid legapes of 
500 /. and 100 /• in his hands without paying, or bdng 
accranbid>le for inbeoeft. 

The caufecameonto he heard before Lord Harim 
mnek C« on the 7th ^N^vemkir 1737 ; and it appesn 
iif the mimites, hisLohUhip, as to the two h^giciescf 
500/. and 100 /• given to dietwo infent phttntifi, or- 
dered, they ihould be at liberty to apply to the C0119 
for mfing and paying the fitme, and for fiuther di- 
j«&ioQs, vrhen tfaej (hould re^tcOlvely attatA the zfgi 



F4 Royal 
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*^^^^''^^^' Royal Exchange Affurancc Company v. Barker. 

A COMMON injundion for want of an anfwer extended 

by order to flay trial on the anfwer's being filed : 

the defendant applied to difcharge the order: the 

plaintiff alledged that the anfwer was infufficient^ and 

that he had taken exceptioni to if. 

A queftion arofe with refpeft to the courfe of the 
Court, whether the defendant might move to dif- 
charge the order before he moved to diflfolve the in- 
jundion, or theplaintiff^ x>f courfe, (hew exceptions to 
prevent the defendant's from moving to diffolve the 
injunftion. The Lord Chancellor thought the ex* 
ceptions taken merely for delay, and therefore dif- 
charged the order. 



Cooper V. Thornton. 

I^NS Porvei claiming to have a mortgage on an 
eilate (of which a receiver was appointed by or- 
der of this Court), prior to the plaintiff's right, by 
order dated 1 1 June 1736, entered Reg, Lib, A. 337. 
he was to come in, and be examined pro interejfefw^ 
and the plaintiff was to exhibit interrogatories for the 
purpofe. 
Kmir;l<r?<J The claimant negleding to put in his examination, 
ii^iUmoVhi«. '^y ^^^^ ^^^^^ ^^^^ February 1737, Reg* Lib, A. 67. 
amination and )|g ^j^g ordered to put lu his examination, aqd to pro- 

depufitionft, and . r • . tt • i.» 

to certify what ^ure a rcport m aiortnight. He put m nis ezamma* 
ImVad mad?* (ion, and the Mafter made hi> report. 

ait»atinthe OrdCTj 

preccdinfcafe. . w*vm^ 
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Order, dated the ad "June 1737, to fet the caufe c».^r.7fcr** 
down for diredions on the report. - 

On the 2ad Julj 1738, entered Reg. Lib. A. 629. 
the caufe came on to be heard on the report, when, 
after hearing the orders, report, and the proofs, and 
vhat was alledged by the counfel on both fides, his 
LordOiip confirmed Fvwef% claim, and brdered the 
plaintiff to pay Fvwel his cofts from theioth of i^r- 
hruarj laft. 



liDee. s7St. 



AJhhurnham v. Kirkball. 

A CASE was direded for the opinion of the judges. 
The fa£ls to be dated in it were ftated in the 
order by the Court^ without referring it to the Mafter 
to fettle the cafe. 

The fame was done in Harman v. Spottefwoodj Jum 

^773- 



Attorney General^ at the relation of the Mayor^ &c. n Mardiffrif. 
of Tenby^ v. Waters. — .— ^p— 

T TPON motion alledging that a fubpoena had iffued to 
compel the relators to pay the defendant the fum 
of 19/. 18 X. 6d.\ that Richard JViUiam Efq. the 
mayor, was on the 26th of February laft perfonallj 
ferved with thefaid fubpcena, and a demand was then 
made of the faid fum, which had not been paid : it 
was therefore ordered that a diftringas (hould iiTue 
againft the faid relators, to compel them to pay the 
l^d fum of 19/. x8 s. 6d. 

8 Duke 
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^P"' '^39> Duke of Marlhorougb v. Ducheii oi Marlborough. 

f\t^ affidavit of the danger in brii^isg an infant who 
fived in town into Court to have a guardian 
affigned, a commiflionwas ordered for the purpofe. 



Mich. T.»i749- Sheffield v. Duke of Bucks. 

I Atk.6t8. 



S.C. 



INJUNCTION granted to ftay proceedings in the Spi- 
ritual Courts to Invalidate a will^ and to call in 

probate. 



1 5 Nov. 1 739. Wilkinfon v. Coker. 

QRDEit fixing a time for the defendant to appear to 
the plaintiflfs bill, purfuant to the ad of the 5th 
Geo. 2. to render proce& e£Eedual, &c« : the church 
at which it was to be fiJted being pulled down to be 
rebuilt^ the time wes enlarged fat three monlhs. 



A. D. 1719, Attorney General v. Mm^omery. 

174., X741, 

37l**s. cf ^^' JULIAS Turner by his i^U devifed his eftates to Saw- 

— — bridge and others, in truft for the particular pur- 

pofes in his will. A bill is filed to eftablifli it, and to 

have the trufls executed : the heir at law difputing the 

fanity df the teflator, 

t6 On 
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On hearing the caufe, zniffw devi/avitwlmnmsB ^ff^T^^ 
direftedj which was tried, and a verdift in favour of m^\^"'^ 
the will. Two new trials were granted, on each of 
which there was-a like Yerdid. 

The caufe was afterwards heard on the equity re« 
fenred, and the will was eftabfifhed, axid the trufti 
decreed to be performed^ and executed* 

The hdr ac law afterwards bringing an ejeOment, 
the relators filed a bill for, and obladned ft {wpetwd 
injunftion. 

The defendant Mvntgcmrj, the hdr at Iaw» 
afterwards intermarrying with the daughter of Saw* 
bridge, the principal ading truftee, letters and other 
papersj which ftrongly proved the infanity of the teC* 
tator, were put in the way of Mrs. Montgomery^ and 
upon the difcovery of this new evidence, the defend- 
ant Montgomery preferred a petitiont and obtained 
leave to file a fupplemental bill in nature of a bill of 
review. And upon another trial dire Aed in the caule, 
the teftator was found to have been infane, and his 
will in confequence fet afide. 



UJbome v. UJbome. 7 Mmh 1745. 

Xh« order of this date ftates, that the pkumiffi under ^""^v «- 
an affignment, was entitled to a mortgage termtv cucfinsdown 
500 years of two farms and premifes, for fecuring biort^gcapra. 
630/. aqd intereft from ilte defendaml^^mr, fiibjeftto '^*** 
.redemption : that UJbor^ had foM the timber flandi^g 
. and growing on the mortgaged premifes to the defend- 
ant Batbw^ : that he had entere4 on the mortgaged 

premifesy 
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v^hfrn V. premifes, and cut down feveral trees, and threatened 
^^' ta cut down mote, by means whereof the mortgage 

fecurity would be leilened. It was therefore ordered 
that an injun&ion fhould be awarded to (lay the de- 
fendants, &c. from committing any wade or fpoil on 
the premifes, &c. until anfwer and further order. 

N* — A fimilar order in Hopkins v. Mankj A. D. 
174a, and in Uvedak y. Uvedalej 7 March 1740; 
and by Lord ^burlaw C. in Grofs v. Chilton^ 25 April . 
1782, after a doubt and confideratton, thinking it was 
the mortgagee^ fault in permitting the mortgagor to 
continue in pofleffion. 



14 Mby 1740. Read V. Ward* 

^HouGH the affidavit on which an attachment is 
founded be not filed at the time of iffuing the at- 
tachment ; if ic be filed before the return, it will not 
be irregular. 



Safl. 174A. Tuffhell V. Page. 

-T was Isud down by Lord Hardwick C. that the truft 
^ of a copyhold eftate will pafs by a will not attefted 
according to the Statute of Frauds, as a copyhold 
cftatc furrendered to the ufe of a will will do j for 
equity ought to follow the law, and make it ac leaft 
as cafy to con?ey a trail, as a legal intereft. 

Garnum 
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Garnum v. MarJhaL 6Nov. 1740. 

^ xAik. 70. uA« 

(Reg. Lib. A. fol. 9.) f-K-Xtf 

ihal, % Nov. 

TJPON this caufe coming on to be heard, it was ob- '^^^' 



jcfted, the three infant daughters of the defend- infann tecreted 
ant Mar J Enoch were not parties. The caufe was or- bei^n^ fcrJed '" 
dered to ftand over with liberty to amend by adding ^^"^^^"^^^^ 
parties, the faid infants in particular. The plaintiflF anfwrer, fervice 
amended his bill accordingly, and endeavoured to (ood. 
ferve the infants with a fubpcena to appear and an- 
fwer, and applied to their mother to learn where they 
were to be met with, which fixe not only rcfufed, but 
faid ihe had fent them into the country, and would 
not tell where. Upon affidavit of the fads, and of 
notice of the motion, the Lord Chancellor ordered, 
that fervice of a fubpoena for the infants, to appear, 
on the defendant their mother, fiiould be deemed good 
fervice on the faid infants. 



William 
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ilm. co7i. 7^^^ Hehden Efq., Sir Walter Caherley, and William 

^;^ Wrigbtmj Truftces in the plaintiff's marriage fet- 

dement, the Defendants ; and EUzaheib Lanu 
plugb^ the plaintiff's wife, and EUzabetb Luw^ugb 
an infant, the plaintiff's only child» added Defend- 
ants by amendment. 

(Reg. Ub. B. fol. 158.) 

Hand over to 'T^HE plam^tiff was feifed of lands m Luhbtrfiiim : 
^ppo^tobave by agreement, dated 29th of January 1738, be« 
S^iTwht* a/Tel: twcen him and the defendant Hebden, the plaintiff, in 
faJlSrheari^f, confidcTation of 4950 /., to be paid before the ift day 
appeared QOK to' of j4ugu/i then fiext, covenanted that he and his wife. 

hjive any. , 

and all claiming any eftate in the faid premifes, would 
convey to the faid defendant Hebden and his heirs, all 
the faid premifes, and deliver poffeffion thereof on or 
before the 25th day of Marcb then next. 

Inpurfuance of the agreement, Hebden ym,9 let into 
the poffeffion, and received the rents, and did ads of 
ownerfliip. 

The plaintiff applied to the defendant Hebden to 
perform the agreement, which he refufed, infilling 
the plaintiff was not feifed in fee fimple of the pre* 
mifes, for that, by indentures of leafe and releafe, 
dated 9th and loth June 1737, made upon the mar- 
riage of the plaintiff with Elizabeth his now wife, part 
of the laid lands were conveyed to the defendants 
Calverley and Wrigbton^ and their heirs, to the ufe of 
the hufband for life, remainder to truftees to preferve 
contingent remainders ; remainder to the wife for 

' lifei 



A. D. «74i.] IN CHANCERY. 79 

life ; remsunder to the firft and other ions in tail male; Lamfi^gk r. 
remainder to the daughters in tail general, with the ' 
iikioiate remainders in fee to the plaintiff; and that 
by fuch fettlement the plaintiff's wife had power to 
charge fuch lands with 500 /. in cafe Ihe had no iffue 
inheritable to the faid lands. The plaintiff by his bill 
charged, that fuch fettlement was fubjed to the fol«- 
lowing conditions ; that if the plaintiff fiiould fettle 
other freehdd lands of 100/. a year, clear of all re. 
prizes, to the fame ufes, then alt the eftates before 
limited of the eftate in Lubberftone (hould ceafe : and 
the defendants the truflees (hould be feifed of the laid 
lands in Lubberftone to the ufe of the plaintiff in fee : 
and that he had, by indentures of leafe and releafe of 
the 8th and 9th of M^/ 1738, conveyed to the faid 
truftees feveral freehold lands, to the fame ufes as the 
LtAberftone lands were fettled : and that the defendant 
Hebden had notice of fuch exchange before he entered 
into the articles fot the purchafe : and that by other 
indentures of leafe and releafe, d^ted 5th and 6th of 
Juijf 1739) he conveyed other tneffuages and lands to 
the faid truftees, to the fame ufes as the Lubberftene 
lands were fettled ; and that the eftates conveyed or 
exchanged were of the yearly value of 130 /. beyond 
reprizes : and therefore the plaintiff infifted, that he 
was enabled to convey the faid lands in fettlement to 
the defendant Hebden \ but that he ftill refufed toper- 
form the agreement : the bill therefore prayed that 
the defendant Hebden might be decreed to perform the 
agreement to pay the 4950 A, the confideratioh 
money. 

The caufe came on before Lord H0rdmcle C«, the 
6th of March 1740, when an obje£lion was made» 

that 
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b7j!& **^ ^^^ defendant the wife, and the child, were not 

- parties. 

On the part of the plaintiff it was argued, that the 
plaintiff having the power to exchange the lands in 
fettlemcnt, and haying fo done, neither the wife nor 
her child had any intereft in the Lubberjione eftate, 
and that therefore they were not neceffary parties. 
But Lord Hardwick C. held, that in faft they were 
interefted to fee that the lands fettled in lieu of the 
Luhberftme lands were of equal value to thofe lands \ 
and if fo, that thefe lands were fettled to the fame 
ufes ; and therefore ordered the caufe to ftand over, 
with liberty for the plaintiff to amend his bill by add« 
ing parties, which he did by adding the defendants 
his wife and only child ; and by his amended bill 
prayed, that the feveral ufes created by the fettlement 
of the loth of June 1737 "^^ght ceafe and determine, 
according to the condition therein mentioned, except 
the ufe therein limited to the plaintiff in fee : and that 
the fettlement of lands comprifed in the indenture of 
the 8th and 9th of May 1738, and 6th of July 1739, 
might be accepted and eftabliflied in lieu thereof. 

The defendant Hebden by his anfwer admitted the 
agreement, and that he had been let into poffeilion ; 
apd that he had dug clay on the premifes : that the 
plaintiff had afterwards fent him the original fettle- 
ment, but confidering the nature of the plaintiff's 
title, he fubmitted whether he ought to be forced to 
proceed in his purchafe. 

The defendant the wife, by her anfwer admitted 
the original fettlement and the fubfequent fettlements 
ftated in the bill, and that (he willingly confented to 
the exchange^ and that the fame was made with 

her 
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her privity, and fubmitted to be bound by them, if ^^««* T- 
the Court thought fit. ' 

The defendant, the infant, by her anfwer fubmit- 
ted herfelf to the care and protedion of die Court. 

The Lord Chancellor referred it to the Mafter to 
fee if a good tide could be made by the plaintiflf to the 
defendant Hebden^ of the eftate comprifedin the con- 
trad, and referved cofts, and further dire&ions. 

The Mafter reported the plaintiff could make a good 
title. 

On the i^ihOSlober 1742 {a\ the caufe came on («)Reg.Lib.B. 
to be heard on the report, and the contract ordered ^ ^''^* 
to be performed, and all parties to join, &c. . 



Ex parte Berry^ a bankrupt. Apri]i74i. 

TpHE petition dated, that about fifteen months be- 
fore the commifnon of bankruptcy liTued againd 
the petitioner, he filed his bill againft the defendant; 
that his ailignees not reviving, the defendant had ob- 
tamed the common order to dlfmifs the bill for want 
. of profecution, with cofts ; and therefore he prayed 
to be relieved from the cofts. 

The Lord Chancellor difmiifed the petition. 



Mackworth v. Bri^s. ^ ^ay mu 



'TPhe Mafter reported the plaintiff's bill to be perti- 

nentexcepdons: to the report, for that he ought to 

have found it^ to be impertinent, (without fpecifying 

the parriculars in which it was impertinent), allowed. 

VouL Knightly 



2 Atk. \%%, 
S. C. 
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«7j«^yt74i. Knightly v. Deacon. 

TP the anfwer is reported fufficient, and upon except 
tions to the report is held by the Court to be infuf- 
ficient, the defendant is not to pay 40 s.y the cods of 
an infufEcient anfwer, as was faid by Robert Holford 
£fq. the then fenior Mailer, to be the courfe of the 
Court, and admitted to be fo by the fwom Clerks in 
Court. 



24 July 1741. King \\ Smith. 

^H£ plaintiff having obtsuned a verdid at law againft 
the defendant, and the defendant threatening to 
leave the kingdom before the plaintiff could obtsdn 
judgment, the plaintiff filed his bill to have the benefit 
of the verdi£l, and immediately thereupon moved for 
a writ ne exeat regno : the Lord Chancellor bid, there 
was not aninftance of fuch a writ having iffued, when 
it is not a mere equitable demand, and therefore de- 
nied the motion. 



11 Nov. 1741. Lon^ V. Burton. 

aAtk.218 ^ 



:l 



s.c. Burton v. Long, 

ifti^be'erft" The plaintiff in the original caufe having taken cx- 
mfvcred, ceptious to the defendant Burton*8 anfwer, while 

craobiiTfikd, thofe exceptions were under reference, applied for, 

IheSSi^wi ^^ obtained an order for time to anfwer -the 

amends it in crofs-Wll, Until the plaintiff in that caufe fliould 

matters material, ' * . • • 

iieiorcthiipri. puf in a fufficient anfwer to the original bill. 
""'^ *8 The 
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The anfwerwas reported infufficient, and then the ^«»^v.Ar/« 

^ ^ * ' et c contra. 

plaintiff in the original caufe obtained an order that -^ 

the defendant might anfwer the amendments and ex* 
ception^ at the fame time. The defendant anfwered 
the exceptions, and then the plaintiff amended his bill 
by adding forty-t^o fheets of new matter. 

Upon an application by the plaintiff in the crofs-bill 
to difcharge the order obtained by the plaintiff in the 
original bill for time to wifwer the crofs-bill, until 
there was a fufficient anfwer to the original bill^ a 
queftionarofe, whether the original bill ihould^retaia 
its priority. 

Lord Chancellor.^^ am of opinion, the determina- 
tion in the cafe oi Steward v. Roe, 2 P. W'^. 435, is 
right, but this goes a ftep further : the plaintiff by his 
amendment hath loft his priority^ and therefore let 
the order be difcharged. ' 



Mayor of London v. Saunders. tt Dec. 1741; 

(Reg. Lib. B. 40.) — ~— 



'T'HB defendant being in contempt to an attachment 
for want of his anfwer ; interrogatories ordered 
to be exhibited to examine him touching his con« 
tempt. 



G a . Walmfley 
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14 Feb. i74». Wabnfley ▼. Elliot. 

IT vas laid down by Lord Hardwicke C« as a rule, 
that the defendant cannot give rOles to pafs publi* 
cation, until the plaintiff hath been in default one tenn 
after the caufe is at iffue. ' 

i4M«yiy4*. Pilkifipm V. City of ^r*. 

An injundion granted to flay proceedings on an in^ 

di&ment for a trefpafs ; two bills having been 

filed by the plaintiff and defendant in this Court, to 

determine their right to the fiihery in the prefent cafe. 

3M>y^74>> Bedford V.Wharton. 

CReg. Lib. A. fol. 287.) 

T iBSRTY given to the defendant to amend his an* 
fwer by inferting and adding fads. 



s-c/ ' Jones V. Wade. 5 

(Reg. Lib. A. fol. 515O 

Fraud vitiateia ojR John Leigh Baronet, oiJddingion in Surry ^ was 
t^otiV^Awit fcifed in fee of the manor of Addington, and other 
Irorcotmied jcal cftatcs in Surry, and alfo of other real eftates in 
inthcfr4uH,Me Middlefex ^nd Kent, of the yearly value of 2700/. ; 
rcfteduQderfuch gQd tboueh not m fuch a itate as to be found a luna- 

Uc. 
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tic, yet his mind was fo weak that he was cafy ta be fT;^,^*^^' 
impofed upon* The defendant Wadej who was a ' 

furgeoii and an apothecary, and attended him and his 
family, took advantage of it, and having introduced 
nis daughter, aged about Gxteen years, co Sir John^ 
who was then about fixty^ and having made him 
drunk, in that flate procured a Fleet parfon, to 
marry them, and then prepared a fettlement in fa* 
Tour of his daughter, which he prevailed on Sir John 
to execute. 

She dying foon after, he procured Sir John to 
execute a will in his favour, and to appoint him the 
executor, and alfo to execute indentures of leafe and 
releafe, dated the 9th and loth of September 1737, in 
corroboration,, sts he alledged, of the will. Sir John 
Leigh dying. Wade obtained probate of the will. 

The plaintiffs John Bennet and Henry Spencer ^ who 
had married two lifters, the co-heirrffes of Sir John 
Leigh^ and whom Wade would never permit to fee Sir 
Jobn^ having kept conftantly a watch over them, took 
the neceffary fteps, and procured the probate to be 
recalled. 

Upon this fFade fet up the above deeds of the 9th 
and loth dzys- of "Sepiemker i737> under which the 
defendants claim beneficially, and they entered on the 
eftates : by which deeds Sir John is made to convey 
all his eftates to the annual value aforefaid to truftees, 
to the ufe of himfelf for life ; remainder to truftees to 
preferve, &c ; with remainder, as to one moiety of 
the Surry eftates, to the defendant Francis Leigh for 
life } remainder to his firft and other fons in tail male; 
remainder to his daughters in tail ; and in default of 
fuch iflue to the defendants Ja/per Jones and Frances 

G 3 his 
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Btmut V. ^«^ jjjg vAhy for their refpeftive lives ; with remainder to 



their firll and other fons in tail male; with remainder 
to their daughters in tail : and as to the other moiety 
of thefaid Surry eftates, fubjeft to a term of 500 
years for raifing 5000 /. for the portions of the younger 
children of the faid Jones and his wife, the like limi- 
tations as the other moiety \ and as to the eftates in 
Middlefex and Kent (which were of the annual value 
of one moiety of the whole eftatcs), after the death of 
Sir 'John Leigby to the faid defendant Wade in fee 
fimple. 

Sir John Leigh died the i6th oi November 1737. 

To fet afide the deeds, the bill in the firft caufe was 
filed. 

The bill in the fecond caufe filed by the Jones* and 
their children, and the Leighsy was to eftablifh the 
{aid deeds. 

The caufes came on to be heard on the 26th of May^ 
and were in hearing the 19th, 2i(l, sad, 23d, and 
28th June 1742. 

On the part of the plaintiffs in the fecond caufe, 
and of the defendants in the firft, it was argued, that 
whatever fraud or impofition had been praftifed on Sir 
John Leigh by the defendant Wade, they were not 
privy to, or in anywife concerned in it, and fome of 
them could not, for they were infants ; and it would 
be hard to involve the innocent with the guilty, and 
punifli them by fettin^ afide the deeds /« toto. 

On the part of the plaintiffs in the firft caufe, the 
cO'heirefTes and their hufbands, it was argued, that 
the deeds were founded in fraud, and being fo, it 
vitiated the whole. 

And 
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And Lord Hardwicke C. was of that opinion, and £'^'' "- ^'^ 
declared that the deeds dated the 9th and loth days of , 

September 1737, were procured from Sir 7^^» ^^IpA 
by fraud, impoiition, and circumvention, by means of 
the undue influence obtained by the de£endant Wade 
over the weaknefs of Sir John Leigh j and that the fame 
ought to be fet afide: and did order that the bill in 
the fecond caufe fliould be difmifled, and did order and 
decree the deeds fliould be delivered to the plaintiffs in 
the firil; caufe to be cancelled, with the confequential 
directions to account for rents, &c. 



Birt V. PitL t7junei74f. 



TJ PON the caufe being brought to hearing, the' bill 
was retained, with liberty for the defendant to 
bring an cjeftmenr, which was tried : this day a new 
trial was granted, upon payment of the cods of the 
former. 



Legard v. Sheffield. »? July f 74*- 



A T the hearing, an iflue was dire£led to try who was J^^J^^ ^'^J" 
the heir at law of the late Duke oi Bucks • The were the co-hcirt 
ifliie was, whether the plaintiff, and two of the de- Dukeof bucIu. 
fendants by name, were the only co-heirs of the late 
Duke of Bucks ; and if not, then whether two other 
defendants by name, or any other, and what perfons 
were co»heirs of the fdd Duke jointly with the before- 
named parties, or any and which of them, and in what 
fliares and proportions. 

G 4 Tombes 
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5 May 1747- Tombes V. EJeru 

' (R^gi* Lib, B. 510.) 

T oRD HardwickeC. took the care of the infant from 
her teftatnentary guardian, and ordered that fhc 
(hould not rnarry without leave of tbeCoart* 



16 Nov. i74«. Roach V. Garvan. 

1 Vcf. 157. 

5.C. (Reg. Lib. B. 32.) 

T ORD Hardwicke C. took the infants from their mo. 
^ ther, ^d put them under the care of Mr.Potter^ 

and ordered them not to marry without leave of the 
Court, and reftridled (hem from receiving any letters, 
pr n^eflfage froip particular perfons named in the ordert 



7 Feb. 174?- Weib V. Litcoff. 

3 Atk. 15. S. C. / 



A T the hearing of the caufe, the defendant the heir 
at law, who was an infant, made default. The 
parties were to take fuch decree againft him as they 
could fuftain, with a day to (hew caufe : but as it was 
neceflary the will fhould be declared to be proved, 
that the Lord Chancellor might fo declare it, he or- 
dered the proofs of the will to be read* 



K^ndat 
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Kendal w. Baron. 9 Feb. 1743. 



A C£Pi corpus being returned on an attachment 
againft the defendant for his contempt in not 
putting in his anfwer, an habeas corpus cum catifis 
iflued to bring him to the bar of this Court to anfwer 
his contempt ; but the High Bailiff of the Weft Rid- 
ing of Tcrk/birCf after he had received fuch writ of 
habeas corpusy difcharged the defendant under an In- 
folvent A&y which had paffed. 

Lord Hardvficke C. declared him guilty of a con- 
tempt In difcharging the defendant before he had 
cleared his contempt ; and ordered the High Bailiff 
to (land committed^ unlefs he (hewed caufe to the 
contrary, which order was made abfolute on the 6th 
of MarcB following. 



Bennet v. Leifb* »743- ^ 

^ % Atk. 487. 

529. S. C 



An infant, who anfwered by his guardian, negle£ling 
upon attaining twenty-one to apply for leave to 
pot in a new anfwer (a\ when he did apply it was («) rnft;in<«f m 

'^ ^ -" " ^ which the Cwxk 

refufed. hath given l^ve 

to A defendanry 
late an inftnt, to put in a new anfwer on nt' .lining the age of 21 years. Bcnnec v. Leigli, Hil. 1740. 
Tiwcml T. Annifun, Eaii. 1752. Emth v. Lord Baltimore, Hil. 1754. 



Annejley 
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13 Feb. 1743- Annejley v. Earl olAngkfey. 

. (Reg. Lib. A. fol. 18.) 

^FFi DAVIT before a Mafter Extraordinary in Ireland 
read in this Court ; but affidavit from the Plan- 
tations cannot^ unlefs under Seal of the Iflanid. 



24 Feb. 1743. Vaugban v. Vaugban. 

A RECEIVER, on his being appointed, entered into 
the ufuai recognizance with A. and B. as his 
fureties. A. procured himfelf to be difcharged, and 
the receiver entered into a frefh recognizance ; but 
the time for inroUing being elapfed, it was ordered to 
be entered nunc pro tunc. 



25 Feb. 1743. IVarner v. Warner. 

npHE bill was by the huiband againft the defendant 
IVarner his wife, and another for a difcovcry j 
aiid to have effeds delivered up by the defendants. 
The plaintiff and his wife lived together, and (he had 
no feparate eftate. The defendants applied to difmifs 
the bill. But there being a charge in the bill, that the 
other defendant had placed the property out in truft 
for the wife> the Court retained the bilU 



Clark 
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Clark V. Greenhill et Ux. . 16 March 1743. 



tSecree direfted lands to be fold, and all proper 
parties to join in the fale. The eftate being fold, 
upon the purchafer's paying his purchafe money into 
the Bank, all parties were ordered to join in the con- 
veyance, and the Mailer to fettle it. All executed 
but Agnen^ the wife of the defendant John Greenhill : 
he was ferved with a writ ofexecutionof the order ; 
but ihe could not be feen to be ferved. After hearing 
counfel on both fides, it was ordered that fervice of a 
writ of execution of the order on the faid John Green-^ 
billi or on any other perfon belonging to the faimily, 
fhould be good fervice on the faid Agnes Greenhill. 



Van V. Price. 19 d«c. 1741. 



As application, without notice to commit the de- 
fendant for a contempt in abufe of the procefs of 
the Court. He was ordered to be committed, unlefs 
he (hewed caufe to the contrary on perfonal notice. 

On 25th February 1743-4, he was ordered to. be 
committed. 

The like order was made by Lord Hardwicke C. in 
Aforgan v. Jones y 14th Juneiy4Sy for beating, &c. 
the perfon, who ferved the procefs* 



Jack/on 
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uMayi743> Jackfofi V. Lec. 

A DECREE by default. The defendant on fhewing 
caufe againft it, obje£led the want of parties. 
His LordOiip allowed the objedion, and the new 
party was named in Court. 



Ta^K*^' ^^w«/ v. Dodemsad. 

s,c. 

•*'~^~~ rr^jLUAM Bri/low, one of the fworn Clerks of this 
Court, having demurred to being examined as 
a witnefs, his demurrer upon argument was over- 
ruled : a fubpoena being taken out as of courfe for 
5/. the cods, and he not paying the fame, and be- 
ing a prifoner in the Fleet, it was moved that he 
might be fufpended : and he moved that the fubpcena 
might be difcharged, as having iifued irregularly, there 
being rio particular order awarding the cofts, and 
this not within the general rule of the Court. Lord 
Hardwicke C. was of opinion, the plaintiflF was not 
entitled to 5 /. cods, as of courfe, or that a fubpcena 
might iflfue without an order, and fet aiide the fub- 
poena as irregular } but ordered the faid Brijiow to 
pay 5/. cofts. 



4 jnne 1743- fVUUam V. WUHams. 

HThe defendant on putting in his anfwer may exa- 
mine witneiTes de bene ejfe. 



Neal 
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Neal V. Billing. 17 jao. 1745. 

Witkinfcn v. 

|N cafe of a report uader a reference for the Maftcr truiUh 1750. 

to enquire and certify his opinion, exceptions arc ^'^* 
not to be taken to the report, but it is to be brought 
before the Court on the report for the Court to 
judge, and determine. 



Venemore v. Fenemore. at June 1741. 



T ] PON the caufe coming on to be heard, the defend- 
ant appeared, and the cauf(s going off until a fur. 
ther day, the defendant then made default, and the 
Mafter of the Rolls pronounced an abfolute decree 
againlt him. Thinking he ought to have had a day 
to (hew caufe agsdnft it, he appealed to the Lord 
Chancellor ; and on the appeal coming on to be heard, 
his Lordihip \^as decidedly of opinion, that where 
z party had paid obedience to a writ, he was not 
amefnad>le to any other procefs. His Lordfhip cited 
Halfiy V. Smytbj 3d July 1729. Mo/el. i86. 



Saunders v. Graves. 

^HB teftator had given a voluntary bond. 
Bill filed for the payment of it. 
Payment was ordered, but not till after all the 
debts of the teftator for valuable confiderations were 
paid ; and then to be paid in preference to the lega* 
ttes. 

5* Hamlyn 



1 July 1743- 
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igthoa. 1743- Hamlyn v. Lee. 

npHE eftate in queftion being fequdlered, and Cave 
and his wife claiming an intereft by virtue of a 
. mortgage ; by an order dated the i ath February 1 742, 
(tf) Reg. Lib. A, (^) on the application of the plaintiff, they were to 
** • '^^ . be examined pro interejfe fuo^ and the plaintiff was to 
exhibit interrogatories for that purpofe. The exa- 
mination being taken by order, dated 9th June 
^)Refi.ub.A. 1743 (^), the Matter was to look into the interroga- 
' ^'^' lories, and the examination, and certify whether Cave 

and his wife had made out any title to the premifes 
or not. 

On the 28th July 1743, the Mafter made his 
report, that the claimants had made out their title. The 
plaintiff took exceptions to the report ; for that the 
Mafter inftead of allowing the mortgage, ought to 
have certified the fame to be fraudulent. 

The exceptions on the 17th and i8th days of Oc- 
ro Reg. Lib. A. tober 1743 {c\ came on to be argued before Lord 
** • '**• HarJ-wicke C. when after hearing counfel on both fides, 

and the exhibits and depofitions read, his Lordfhip 
over-ruled the exceptions, and allowed the claim, and 
direded a computation of intereft, and an account of 
what was due. 

His Lordfhip faid, the taking of exceptions was not 
the mode, and was improper ; it was not a replort to 
which exceptions lay, but fhould have been fet down 
on th^ report ; but as the exceptions were brought 
on, and the parties defired it» he would determioc 
them. 



On 
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On the 13th March 1743-4 (tf), the matter came Hofm/yny.i^. 
on to be heard for further diredions on the report; 
and the fame was likewife again fet down on the ex- fol sit 
ceptions^ when the report was confirmed, and the 
chira allowed ; and the fequeftrators were ordered to 
deliver pofleflion^ and the plaintiff to pay Cave and 
his wife their cods. 



Debazin y. Debazin. n d«c. 1745. 



n^HE plaintiff having fued out a writ of ne exeat 
regno againft the defendant, he entered into a 
bond with two.fureties, for his not departing the 
kingdom. The caufe was afterwards heard> and there 
was a decree againft the defendant for the fame mat- 
ter, for which the writ of ne exeat regno iffued. The 
defendant being in 'contempt, and in cuftody, for 
not performing the decree, the fureties applied, 
and obtained an order, that they fhould be difcharged, 
and the bond as to them cancelled. 



An/iy v, Dowfing. 17 Dec. I74^ 

V 

Bill for difcovery, and relief, plea to both ; allowed 
as to the relief, overruled as to the difcovery. 



Jones 
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16 July 1744- Jones v. Jmei. 

* IJ^*^^ hearing the caufe on the equity rcferved after 
trial of an iflfue ; proper parties appearing to be 
wanting, liberty was given to file a fupplemental bill 
for the purpofe of adding a new party; 



»7 0a.i744. Smith/on V. HardcaJiU. 

AT the execution of the commiffion for the exami- 
nation of witneffes, one of the witneffes demur- 
red to being examined. The commiffioners re- 
turned the demurrer with the eommiflion. The 
commiflion and return ordered to be delivered to 
the two fenior Six Clerks, not towards the caufe, 
who were to copy fo much of the interrogatories as 
was demurred to, and fo as not difclofe any part of the 
depofitions ; and then to feai it up, and deliver it to 
the Six Cltrk in the caufe. 



at Dec. i744>- 



Cogan V. Cavern 

npHE bill delivered amounted to 49 /. o j. 6 d. It was 
taxed at 45 /. 5 j. 11 d. In regard only 3 /. i^^* 
7 d. was taken off, which was not a thirteenth part ; 
it was referred back to the Mailer to tax the folicitor 
the coils of the taxation. 



Sir 
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^1 
of 

'"jUaintiffi. 



Sir Charles Dabm and others, frec-1 ^^!±!!^ 

holders, owners, and proprietors 
feveral mefluages, lands, tenements, 
hereditaments, in the townfhip 
Eaji HawkfweU^ in the county 
T$rk^ - - - ^ 

Beilhy TbmfonZtq. and Tbmas I'^T- J Defendants, 
^r/fc/, and others, - - ^a^wcuu*uw» 

(Reg. Lib. A. fol. 553-) 

npHE matter of the demurrer by the defendant Beilbf 
Tbomfon to the plaintiffs' biU, coming this day 
before the Lord Chancellor, the demurrer being to f9 
much of the bill as fought relief; for that it appeared 
of the plaintiffs' own (hewing, that the bill was exhi* 
bited for perpetuating the teftimony of witneffes, 
and for relief; whereas by the rules of the Court, the 
plaintiffs were not entitled to have any relief decreed 
<o them on a bill brought to perpetuate the teftimony 
tif; their witnefles ; and for that it. did not appear the 
plaintiffs had afcertained their title at law, to the 
matters in queftion. And the c&unfel for the defend- 
ants alfo infifting at thel>ar, for further caufes of de« 
murrer, that the plaintiffs had not proper parties to 
the bill, they not having made the lord of the ma* 
nor of Eaft'Hawkfwell^ a party thereto. 

After hearing counfel on both fides, and reading 
the plaintiffs' bill, his Lordfhip held the faid de« 
murrer at bar, to be good, and allowed it. 



Voj;. L H ' Stomboufe 
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''^f^^'y^i^ Stoneboufe v. Smtb(^e. 

(Reg. Lib. B. J 87.) 

TMJUNCTION granted to (by proceeding in the fpiri- 
tual court for payment of a legacy until the bear^ 
mgy and the plaintiff to fpeed the caufe. 

t9Mare]ii745« Atkmfon V. Bidil. 

A ^^iT of ne exeat regno^ having iffued againft the 
defendant until anfwer, and further order^ the 
defendant upon putting in his anfwer applied to dif- 
charge the writ. The plaintiff oppofed it upon the 
ground, there were other a£ts to be done, which 
thit Court mud neceffarily dire£l to be done at the 
. hearing. 

His Lordihip denied the raotidn, faying, though 
the writ was granted until anfwer, yet it was like* 
wife until further order, and this Court will not dip 
charge fuch writ in cafe it appears upon the merits, 
that there will be neceffarily decreed things for the 
defendant to do at the hearings fuch as to deKver 
deeds, &;c. &c. to difcover, to convey, &c. 



f51l«r9r4^ PbUip v. Deriie. 

ltJ\XJ^ T^flE plaintiff's teftator filed his bill againft the de- 

iii.yremette feudaut ; the defendant anfwcred: the original 

thefamrmamer plaintiff died whcreby the fuit abated; the prefeni 

ThhSl^ffmigbri plaintiff revived^ and obtained an order to amend, 

had he beca ^ and 

livinj[. ^ •^^ 



Thiltfiy,7)*thh% 
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and ferve the defendant with a fubpoena to anfwer 
the amendments. The defgndant not anfwering, an 
attachment iffued againfl: him ; on application of tbc 
defendant, it was referred to the Mafter to fee if the 
iiTuing of the attachment was reguiai;.; the Mafter 
reported ic to be irregular. 

The plaintiff took exceptions to the report } and oit 
arguing the exception s, it was infifted for the de« 
fendanty that the amendment was more properly 
by way of fupplemental bill; but Lord Hardwicke 
C» held that as the amended matter was in fffe at the 
time of filing the original bill> the fame was proper^ 
and the iflfuing of the attachment was regular^ and 
allowed the exception. 



i8 May 174$. 



Smales v« CAayfer^ 
(Reg. Lib. B. fol. aSi.) 

A COMMISSION having been executed, it was fealed 
with the depofitions by the commii&oners, and de«^ 
livered to a perfoa to be brought to the clerk in court, 
but by accident it was lod on the road, and picked 
up by two travellers^ who brought it to Mr. Ailen one 
of the Mailers ; upon their affidavit that they had not 
opened or altered the fame^ it was ordere4 that the 
depofitions (hould be received* and depofited in the 
hands of the Six Clerk, and a rule to publiilh entered 
thereupon, as if the depofitions had been regularly 
returned by the hand of one of the commifiioners^ 
or the perfon who received them from the commif. 
(ioners. 

H a Sr^wn 
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•4 ilty 174$. Broum v. Heatbc9te% 

^HB original bill wai brought by tke affignees of 
the defendant Williams a bankrupt \ the caufe was 
heard^ and two of the defendants not appearmg, the 
decree pronounced was, as to them, to be unlefs caufe. 
Before it was made abfolute, the then plamtiffs the aC 
fignees, were removed, and the prefent plaintiffs being 
chofen affignees in their room, they filed a fupplemental 
bill in nature of a bill ofrevivor, and prayed a fubpoena 
for the defendants the defaulters, to fliew caufe againft 
the decree, without praying that they fhould do fo : all 
the defendants anfwered the new bill, and when the 
caufe came on to be heard, one of the defendants who 
made de&ult at the former hearing, again made de- 
iault ; but no fubpcena to (hew caufe againft die for« 
mer decree had been fenred, nor did the plaintiffs bj 
the fupplemental bill, pray that the defendants might 
ihew caafe againft the former decree. 

It was objeded to the plaintiffs proceeding fo as to 
pray that the former decree might be carried into 
execution, its not having been made abfolute. 

Lord Hardivicke C. held the o3Je£Hon to be good, 
and did no more than to order the former caufe to be 
carried on, and profecuted ; and gave liberty to the 
prefent plaintiffs, to ferve the defendants the default, 
ers, with a iubpoena to (hew caufe againft the former 
decree. 



On 
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On behalf of the Crown. - 

n XFEREKCK to a Maft^, to fee if anjr of the per* 
fons namedj were guilty of the contempt laid to 
tlieir charge. 



Paeldngtm v. Paeiington. $ Augr. 1745* 



TJPOM Ihemng caufe for continuing the injunQion, 
which had been granted to ftay the defendant^ 
vho was tenant for life, without impeachment of, or 
for wafte^ from cutting down trees which were planted, 
or were ilandingy or growing in viftas, or for {helter> 
or ornament, &c.} the plaintiff was going to read 
affidavits : but Lord HardwUke C. faid it was unnecef* 
lary, for that the plaintiff being the eideft fon of the 
defendant, and the firft in remainder after his death, 
under the defendant's marriage fettlement, the de* 
iendant in ftating his own rights muft (hew the plain- 
tiff's,, and for that inftead of denying the ads fworn 
to have been done by him, he admitted them, and 
infifted on a right under his fettlement ; but notwith- 
ftanding the defendant by his anfwer fays, that al- 
though he had threatened to cut down, &c. it was not 
his intention, and that he did not mean to cut down 
any more ; yet having uttered thofe threats, and hav« 
kig done what he ought not, it behoved the Court to 
prevent his doing further wafte or fpoil, and thero<i 
^e the Court continued the injim£tion> 

H3 His 



*«S' 
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Pmtkimgtw^^ His Lordfhip in thecourfc of his reafoning, put 
'^1"^""'. ^^^^^ queftions : On (hewing caufe to continue an in- 
jundtion to ftay vafte, is the plaintiff confined, as in 
an injundion to ftay proceedings at law, to make out 
his cafe from the apfwer only ; and may the ptainti^ 
ftrengthen his cafe by affidavits ? 

His Lordfhip faid the plaintiff might read the an« 
fwer to fhew his right, and might alfo alfo read affi* 
davits to make out the wailc* 



5 Aug. 1745. Hyde V. F$rJUr and Myers. 

^ I .. ■ 

fubpanrte\p. TT^* plaintiff married a widow, who had a foa hjr ar 
pear, and anfwer formcr hulband, liviiur at Jamaica : he cooies to 

on th« agcnt| or » ^O •/ 

faaor in Eng- J^Hglaud I fhe wlthout the knowledge of the plaiatiff 
>fendlint"wkr heT hufbaudy lent her fon loooA upon Jhis bond to 
ci^tci^rl'L'"'' pay her an annuity oC looA for her life : Ac alfo 
|oo4iervice, without the knowledge of her huftand, purchafed 
chambers in Barnard's Inn^ but took the coHTeyancc 
in the name of her fon ; and he executed an z&ffu 
ment in truft, to pay her an annuity for her life : the 
wife eloped, and' took the writings relating to the 
chambers, and depofited them in the hands of the 
defendant Myers \ the plaintiff the hu{bax\d^ filed ^ 
bill for a difcovery, and relief ; the fon was at JanuticOi 
at the tim« of filing the bill } the defendant Myers 
anfwered, and admitted be was agent, or fa&gr ia 
Ei^land, for the defendaQt Ftfr;^^ the fon^ apd that 
be was in poffeffion and receipt of the rents, and pro* 
fiU^f the chambers, in truft £br the defeadaot Fmfieri 

<ho 
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the plaintiff applied, that fcrvicc of a fubpoena to ap- ^^^^ 
pear, and anfwer on the defendant Myers^ might be ■ ■■'■ « ■■ 
good fervice on the defendant Ferftcr ; which Lord 
Hardwicke C. ordered. 



Lloyd V. Griffith. 7 Aug. 1745- . 



A FT£R hearing Counfel on both fides, the Court 
^ directed the Mafter forthwith to make hit certi* 
ficate, or report of his approbation of d^ draft of a 
conveyance^ which he was to fettle, in order that tht 
party might except thereto. 

The like order made by Lord Hardwicke C. in 
U^nt V. Tork'BtdldiAgs Co. a6th June 1753, 



Smith y. Kirkpatrici. t oa. I74^ 



I* 



A WITNESS in England not underftanding £nglilh» m 
peribn was appointed to interpret the inteirog»« 
toriesi and the depofitions taken thereon j and to be 
fwom to the truth of fuch interpretation# 
; The like order made by Lord Hardwicke C. ia 
Gqfan v. fFardfwcrth, a6th May I752. z Vdf. 315. 

33^* 



H4 Ham^ 
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ti Nov. Tw. Hamfy V. Fjfier. 

One kgacy 

wdS<^»'*** npr/zr/^jif i2<>*^r/j by will, dated 13th November 

cftite,ifihatic. i74Sj gavc fevcral fpccific and pecuniary iega- 

.^»naiUiMj cies, and having two fifters, gave one eftate to one 

tMf°Mi*^»Mi fiAcf vid her children, with remainders over ; and 

!i"^w{fSh?devi. 8*^^ * leafehoM eftate in the fame way as far as he 

*«»^^«i«* might, and the refidue of his perfonal eftate, after 

payment of debts, legacies, and funeral ezpences, he 

gave to his two fifters, equally to be divided between 

them, and made one of them executrix. 

By a codicil of the i ith of July 1 746, he gave an 
annuity of 40 /. out of an eftate in Kcnt^ and confirmed 
bis will. 

By another codicil dated 4th March 1747, which 
he declared to be part of his will, he gave 3000/. 
to EHxabetb Roberts^ befides all other legacies given 
to her, which fqm he diredled his executrix to pay, 
within fix months after his death ; and charged all 
his eftates, real and perfonal, with the payment of the 
fame, notwitbftanding any bequeft either of real, or 
perfonal eftates to the contrary, by his laft will, or any 
codicils ; /uch bequefts and devifes, to be.fubjcd in 
the firft place to the 3000 /. 

The perfonal eftate was much more than fufficieat 
to pay the legacies in the will, which amounted to 
470/. but the laid laft mentioned legacy of 3000/. 
exhaufting the whole, the queftion was, whether the 
other pecuniary legatees, fliould ftand in the place of 
the legatee of the 3000/. for their legacies, amount* 
ing to 470 /. i againft the devifees of the real eftate. 

a Ventrh 
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tVentriSf 358. Heme v. Merrick^ 2 Salk. 41 6. Nmmfy y. Fi/ter. 
I P. fFm. 201. Clifton y. BirU i P. ff^m. 678. — ' 
3 P. JFms. 3 34, were cited. 

Lwd Chancellor. — All che arguments at the bar 
tend to confirm me in the apprehenfion I firft had of 
cfae cafe, after the wilU and codicils were read. 

There are fome things in the marflialling of aflets 
which are clear. Aieptccto 

FirlL—If there be debts by fpecialty, and legacies, ^J^'^^^x^^ 
and a real eftate defcends .to the heir at law ; if the "^^"«^/»r« 
fpecialty creditors exhauft the perfonal eftate, the le-. real eftate^. 
gatees fliall ftand in their place again ft the defcended '^ 

eftate, fo bx as the perfonal eftate fhall be exhaufted 
by them. " burnotafxinftft 

Secondly.— If a realeftatebedevifed, the legatees (hall 1^.^^ 
fiot ftand in the place of the fpecialty creditors, againft 
the devifed eftate ; becaafe it is as much the teftator's 
intent, that the devifee Ihould have the fpecific real 
eftate, as that the-perfonal legatees fhould have their 
legacies, and no intent appears to prefer the one be- . 
fore the other : fo if there be fpecific^ and pecuniary 
legacies, they fhall not abate in proportion, and a 
pecuniary legatee fhall not ftand in the place of a cre- 
ditor againft a fpecific legatee ; alfo if a man die in« 
debted, and having both land and perfonal eftate, give 
general pecuniary legacies, and all the reft and refi- 
due to another perfon, and the fpecialty creditors 
ezhauft the perfonal eftate, the legatees fhall iland 
in their place againft the refiduary devifee, becaufe 
the refidue is not given as a fpecific thing. 

The cafe mentioned of a legatee's not ftanding in 

^ the place of a bond creditor againft a devifee of 

land, YS by a rule, and conftru£tion of equity ; but 

here the teftator hath exprefsly charged the lands 

n^ith 
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hmmiy^, Fifitr, with^ the 3000 hz There being then neither vnot of 
— ' words, nor intention to charge it in the prefent cafe, 

which doth not differ from that of aneftate fpedfictUIy 
devifed> and charged with the payment )of debts, 
if the (imple contrad creditors exhauft the perfonal 
eftate, the legatees (hall (land in their place agaioft 
the devifed eftate. 

This quedion hath been confidered at divided* 
namely, upon the will, and apori the codicil ; but I 
fhall conlider it, as if the words of the codicil had 
been inferted in the will, and made but one inftm- 
ment, in which cafe there miift have been one 
uniform intent, drawn from the whole will confider. 
ed together : and the teftator by declaring that the 
codicil fhould be taken as a part of his will, it is 
the fame as if he had adtually confirmed the will ^ 
and the giving of the 5000 /• liq;acies to Elizabeth 
Roberts^ over and above all legacies given her by his 
will, is a declaration of his intentj that the legacies 
given by the will fhould be paid ; and amounts to a 
revocation of the devife of the land pro tanto : I aoi 
therefore of opinion, tliat the general pecuniary l^a- 
tees, fhall fland in refped of their legacieSj in the 
place of the legatee of the 3000 /• againft the den^ 
fees of the land. 



4 Aftg. I74«- 



Hyde v, Greenbill. 

A SEQUESTRATION had iflucd, to fequefler the per* 

fonal eflate, and the rents and profits of the real 

eftate, of the defendant. He died ; the fuit was re* 

vived againfl his refiduary devifee, and legatee : he 

applied this day to difcharge the fequeflration* 

Lord 
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Lord Hardwicke C. faid a fequeftration covered the HjJir.GrufdkUL 
perfonal eftatc, and the Court would direct a fitlc for ■ 
a duty ; it alfo covered the rents^ and profits of the 
real eflate, but not the land. His lordfhip ordered 
the fequeftration as to the real eftate to be difcharged, « 
but the fequeftration being for a duty, tod the fuic 
having been revived, his Lordfhip would not difcharge 
the fequeftration as to the perfonal eftate. 



Sutton v. Stone. «7 J^c- '^4^ 



C£Qn£STi.ATORS Ordered to fell a leafehold eftate, 

fequeftered for a duty. 

On a fimilar application, Lord Loughborough C. re- 
fufed it, faying, who is to make out the title ? 



Jermgany. Glafs. i4ihTaii.i747. 

(Reg. Lib. A. fol. 155.) I. a ^' 



rViBER for a writ of neexeai regno^ agauift the dc ^^'I'^J^ 

fendwt Francis f the wife of the defendant Glafs^ ^S^JlJ^HiL 
umil anfwer, and further order, and to be marked in 
the ifimof 1800/. 

. The order ftates, it appears by the affidavit of the 
plaintifiF, that the laid. Frances GJaJs^ the executrix of 
Hntry Jemeganj had pofiefled all his goods and ef- 
feds, and had withdrawn herfelf from her late habi- 
tation, and had not given any account of them, or 
paid the plaintifii what was due to them, for their 

portions 
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portions' 6r maintenance ; that the defendant John 
j*fnig*n 9. Gla/s her hufband, had adually gone into parts be- 

^^''^'' yond the feas, with part of the eflfeas j and that Ihe 

threatened to follow fpeedily, whereby it would be 
impoiHble to recover their demands ; that there was 
due to the plaintiff JRrjw^/ Jernegan^ from the eftatc 
of her &ther 624/. 18 /• and to the other plaintiff 
1200/. as they computed the fame; that the defend- 
ant Frances Glafi did, fometime in September lafti 
declare chat the plainti£Fs^ and the other creditors might 
make themfelves eafy, for that the teflator had left 
aflets to pay all h is debts. 

Upon reading the affidavit, the order was made. 
A doubt being raifed as to the propriety of gran^ 
ing a writ of ne exeat regno againft a feme covert ; 
Lord Hardwicke cited the cafe of Moore y. Msjneh 
fupr. 



l«forc Mr. Ba*- 

jTg for Lord ' 'j^HB plaintiff obtained the common order to amend 
Hardwicke c. X ^jj yu, amending the defendant's copy ; the plain. 
Bill amended, tiflF amended his bill by adding a charge, but did not 
"men'it'dif f«rve the defendant with a fubpcena to anfwer die 
lnh?bnrT ^^^^^^^^9 and goes to commiffion, and examines 
•ccjfion to' ferve wltneiTes to fupport fuch charge. 
wkh^l fubjeiw When the caufe came on to be heard, a diredion 
rmc"/^enuo ^^ P^^Y^.^ '^^ cottfequcnce of fuch new charge. 
put the matter It was infifled on. the part of the defendant, that 
the fame was not in iffue, as he had not been ferved 
with a fubpoena^ and that it was a furprife upon hiou 

5 P^ 
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Pit curiam after enquiring into the praftice : The ^^^^'-^^f^ 
plaintiff did not ferve the defendant ^th a fubpoena ; 
yet he amended his copy of the bill, 'whereby he had 
an opportunity of feeing the amendment; and he 
might have anfwered it had he pleafed, and alfo hay« 
gone to commiffion with the plaintiff ; and therefore 
I am of opinion the amendment is in iffue, and that 
the proof ia fupport of it fliould be read. 



Ba^^ ▼• Walker. 14 March i-,^^ 

Ah injundlion revived^ upon the defendant's praying 
a dedimui to anfwer an amended bill ; moved 
upon &otice> and after hearing counfel on both fides. 



Hankwitz v. Ocarreh ' ^*y "^4^- 



A DHCRES nifi : the defendant fet down the caufe 
in order to Ihew caufe againfl: it, and again made 
dc&ult ; and the decree was made abfolute. The 
defendant obtained an order to re-hear the caufe upon 
terms : the plaintiff applied this day to difcharge the 
order ; but Lord HardwUke C. denied the motion^ 
although he dilapproved the delay. 



Read 
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II June i74«. Reod V. Ward. 

jTxcEPTiONs being frrvdous, the excefptant was or- 
dered to pay 20 s. for every e^rception over*ruled> 
and lo X, for every exception waived. 

Bullock V. Perkins. 

~'"~*-~" npHE caufc at hearing went oflF for want of parties} 
uu^^xos and the ufual order was made for liberty to 
rie'i^wUMnSt^ amend the bill by adding parties, and the plaintiff to 
for the plaintiff pay the cofts of the day : the defendant accepted the 
plaintiff Jnder cofls : the plaintiff amended his bill by flriking' out 
oJtroanv ^ feveral charges^ which had led the parties neceflarily 
bm which i!he *"^^ *® examination of witncffes. The caufe was 
^?°^' or^ again brought on to hearing, and the like objeftion 
deredonappii- was made for want of parties, and the like order as 
S!!!^, uiai thJ before for amending the bill. The plaintiff again 
S^"Si?^fcnd- amended his bill byftriking out fome further charges 
l^i^luL *°^ adding hew matter, and praying relief againft the 
inu, at the plain- defendants generally* 

The defendants, by Mr. Attorney General and 
Mr, Clarke their Counfel, the above 5th day of July 
moved to difcharge the amendments as irregular, or 
to refer it to the Matter to ftate whether regular, or 
not. 

Mr. Solicitor General and Mr. Brown^ Counfel for 
the plaintiffs, could not conceive there was any dif- 
ference between the plaintiff's ftriking out before, 
and waivmg at the hearing fuch part of the bill, as he 
fhould be advifed. 

Lord 
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I/ird Cbanceilor. — The difference is very obvious ; Bu/icckv.Perhks 

becaufe, if the plaintiff will waive any part of the bill 

at the hearings the matter is then before the Court ; 
the Court will dir^fl the plaintiff to pay to the de- 
fendaiU the cofls of fuch part of the bill as is waived; 
but by ftriking out the plaintiff makes himfelf, as it 
vere, his own judge, and by preventing that matter's 
coming before the Court, from which it is evident he 
could expe6; no relief, prevems^ the Court frpm doing 
that jullice to the defendant which it otherwife would. 
And it would be a matter of great confequence, and 
of great injttftice to a defendant, if a plaintiff (hould be 
pennitted to zSt in this manner ; for a plaintiff might 
bring a vexatious bill, and put the defendant to great 
ezpence in taking a copy of it, in anfwering it, and 
examining witneffes ; and then, after publication is . 
paffed, upon feeing the depofitions, and finding 
thereby that he hath no eqqity, might, under pre- 
tence of amending his bill, ftrike out fuch part as he 
cannot exped relief from, and thereby prevent the 
Court from doing that equity to the defendant, (by 
prdering him his cofts), which the plaintiff hath not 
in himfelf. 

But as to the firft amendment^ the defendant, by 
accepting the cofts thereof, and not complaining in 
time, bath eftopped himfelf from making any com- 
plaint now. 

As to the amendment under the fecond order, and 
the plaintiff's new charges, and praying relief gene:* 
rally againft all the defendants, ic muft be confidered 
againft the original defendant in the nature of a fup- 
plemental bill, and therefore improper byway of 
amendment, and for that reafon I hold the laft amend- 
ment 
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w.Ptriim ment to be irr^ular ; and as the irregularity appears, ^ 
' the Court will not fend it to a/nafter to ftate it> bat 
will Older the laft amendment^ as to ftriking outfome 
charges, and adding other charges agiinfl: the original 
defendants, to be difcharged, and the plaintiflTs bill 
to be reftored to what it was before ; and the plaintiff 
to pay the cofts occafioned thereby, and of this appU- 
cation* 



5tiij«iri746« LieDkber"^. Pffwer. 

T IBXRTT given to fue out a commiffion to ezamino 
perfons who were about to go abroad, de bene 
tjfey and the defendant to accept four days notice of 
the execution of the commiffion ; after hearing coua* 
fel on both fides. 



17 July i74«. Binjied v. Barefoot. 

Qn an application by one Anderfin (who was con^ 
cemed as agent in London for a country folicicor)> 
to difcharge an order for taxing a bill of fees, and dif* 
burfements, Lord HardwicieC. declared, that agency 
bufinefs did not come within the aft of parliamentji 
and difcharged the order. 



noMsr f74f. 7^^M ▼• ^gbton. 

A FFXDAviT referred for fcandaj. 

Pbilipe 
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Philips V. MuHrnan. \aZ',11^1 

Affidavit referred for impertinence. 



tt4 



Attorney General v. Carte^ 19Nov.i74«, 

Godfrty, 

l^osTs decreed out of the eflate, upon appUcaticmi 10 Tao«i75'- 
directed to be taxed, as between folicitor and v.uighion, 
cKent. iHr^'''^ 



Bagsbaw v. Bat/on. u^^j^h^. 

'T^HE plaintiff having obtained an (^der to amend his 
bill, amending the defendant's copy, and requir- 
ing no further anfwer from the defendant, amended 
his bill accordingly. On hearing the caufe, diredioni 
were prayed on the amendment. 

On the part of the defendant it was obje^ed tho 
amendment was not in ifliie. 

Lord Hardwicke C. faid, as the plaintiff had 
amended the defendant's copy of the bill, he might 
have anfwered, and put it in iflfue^ and therefore gave 
directions .on the amendment. 



Vou L \ Skifp 
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pointed u Pau^l C^^g* I^^b- B. fol. 383.) 

foot ▼. Paribnty 

s6 July J[744f ^ ' " 

and ID Bullock D EC£iV£it appointed of partnerfhip flock in trade, 
Lft. 7^1771. goods, efleds in the brewing trade, of debts 

■• due, and to accrue ; and for him to aft as broad 

clerk in the brewing trade, and to collet in debts ac^ 
cording to the courfe of trade ; and for him to pay 
the excife and other charges ; and for him to bring 
actions in the name of the partners, or of the late 
partner. 



jwNoni74^ Fairiandv. Enever4 

* (Reg. Lib. A. 28.) 

cafli in the bank A N injundion fftanted upon the plaindflf si)avine the 

in the caufe de- I\ ^ r T r • ry x. ^r 

toincdtoanrwer money fued for into Court; the parties after- 
bmS"«?.Md Wards fettle th6 matter, and apply, without the know- 
diiburfementi. j^g^ of the defendant's folicitor, to have the bill' 
dilmiflcd, and the money paid out of Court. This 
coming to the knowledge oiGco. JVard^ folicitor for 
the defendant, the Court, oh his application, ordered 
part of the money to be attached to anfwer his bill of 
fees, and difburfcments. 



Cnjwn 
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Cannon v. Beely. n Jan. 1747. 

r^osTs were direSed to be paid out of the eftate : 
the defendant in whom the eftate was vefted re* 
fttfing to pay them, fufScient of the eftate was ordered 
to be fold to pay the cofts, as a fubpcena would hot lie 
againft the defendant for chem. 



Btton V. CoUingwood, as J«>7 »74^. 



j\rE exeai regno till anfwer, and further order. The 
defendant having put in his aniWer, he applied 
to difcharge the writ, which was ordered, on his giv- 
iog fecurity to abide the event of the caufe. 



Thompfon y. Took* 10 jn\j 1733- 



A ppjLiCATioN to fupprefs depofitions,^ for that they ^I'f^*^' 
were taken during an abatement, upon refe- J][Jrodl^'if**an 
rence to one of the Matters to enquire into the re- *b*umcni. 
gularity. 

He, by his report, dated the i ^thjune 1733, certified, 
that it had always been deemed irregular to execute a 
commiftion during an abatement, but as fuch pradice 
inuft be fatal in fome cafes, and expenfive in all, he 
boped it did not fo far prevail as to be the eftabliflied 
rule of the Court, and therefore, as it appeared to 
him, the commiffion was regularly executed ; and that 
the tonfcience of the Court might be as fully informed 

I 2 from 
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Thm^oHY.To^. from the depofitlons of the witnleflres taken under fuch 
"^""""""^ commiflion, as if there had been no abatement ; that 
he could not fee any thing irregular in the execution 
tJiereOf) or that the defendants had any reafon to com* 
plain they were injured thereby, but that, on the 
contrary, the plaintiff would be greatly injured was he 
to lofethe benefit of th^ witneiTes examined under the 
commiiTion upon a matter of form ; and therefore, 
and for the reafons mentioned in a cafe Crew againft 
Vernon^ determined by the Lord Keeper, aflifted by 
four Judges, and reported in Cro. Car. fol. 97, he 
conceived there was no irregularity in the execution of 
the faid commifCon. 

tjpon which report, after hearing counfel on both 
fides. Lord Talbot C. allowed the depofitions to 
itand. 



/^N a fimilar application. Lord Hardwicke C. de- 
clared he thought it was greatly for the conve- 
niencid of the fuitor ; and as an authority was pro- 
duced- to him, he thought he was tied down thereby, 
a&dv therefore allowed the depofitions to be made 
ufe of. 



«ooa. 1747. Powel V. FOH0U 

I ORD HardwicJte C. held that if a party^ or his attor- 
ney, having knowledge of an injunftion^s being 
granted, proceed at law» he is guilty of a contempt, 
though the injuaftion be not fealed. 
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Jikhn Swinifcn, executor of Man] *l^'iW' 

- "^ / reheard i8 f un« 

the widow, and executrix of »h«- «Vef. 

Lewis Scawen\ and alfo admlni- i j^, . .^ ^^" 

ftrator rf^ bonh nm of the faid f *^^^"^*^- 
/.^w/x Scaweriy with his will an- 
ncxed, - . - ' . 

Dame Mary Scawen^ the widow and") 

executrix of Sir Ti^jw^j Scawen, [ ^^ ^ , 
and her two younger fons, the f ^^^^"^^°^«- 
refiduary legatees, - .1 

(Reg Lib. B, foK 129.) 

^IR Thomas Scawen by his will, dated in July 1730, intcwftatsper 
gave 200 /. to the faid Lewis Scawen for mourn- Ticgacy^or *" 
ing, and the refidue of his perfonal eftate to thede- "p^cSd'rcuS?^ 
fendants his younger fons, and appointed the de- **""'' 
fendant Dame Mary his wife executrix. In September 
1730 the teftator died, and his widow proved the 
will. His perfonal eftate was very ample, confifting 
principally of mortgages, and other fccurities. 

The legacy not having been paid, the plaintiff in 
the aforefaid right filed his bill for payment (amongft 
other things) of the faid legacy, with interefl at 5 per , 

cent.y dating that the teltaror's perfonal eftate was 
greatly more than fufBcient to pay his debts, and lega- 
cies, and that it confifted of mortgages, and judgments, 
carrying intereft at 5 per cent. 

The defendant Dame Mary Scawen admitted the 
willt and the death of the teftator at the time ftated ; 
that ibe proved the will ; and that the teftator died 
pofleffed of perfonal eftate more than XuiScient to pay 

I 3 ^ 
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S'wimftny. his dcbts and legacics } but that (he being aged, and 
^'"'"'"*'''' infirm, her two fons, the other defendants and the 
refiduary legatees, had principally a&ed in the tefta- 
tor's zSm^ ; that all the debts and legacies had been 
paid except the plaintiflF's demand ; and faid, that the 
perfonal eflate was out upon fecurides; amongfl: 
others, 1 2000 L upon one judgment, carrying intereft 
at 5 per cent. ; and another part upon a mortgage for 
a large fum, carrying intereft likewife at 5 per cent. : 
that not being able readily to. get in the mortgage 
money, (he, with the confent of the refiduary lega- 
tees, had, out of the perfonai eftate, purchafed the 
equity of redemption, but that it had been agreed 
that fuch purchafe (hould be confidered as per^ona^ 
eftate ; and faid further, that when flie could get in 
aiTets, (he v,^s willing and dcfirous to pay the plain^ 
tiff's faid legacy. 

Upon this cafe. Lord Hardwicke C. decreed pay- 
ment of the legacy, wich intereft at ^per cent. 

Aod indeed 1 do not fee how the Court could do otherwife ; for all the debit 
and legacies being paid except the pUintiS't, and the funds to pay it being out 
at intereft carrying 5 per cent., the tefiduary legatees, were they to pay only 4 
, fer cent. ww\6 be putting 1 percent, out of the plaintiff's legacy into their 
pocket fo long as they negicaed to pay ; and it being faid at the bnr, that ic «u 
ufual for the Court, at the lime the caufe was heard, t« give 5 /. pereemt, inteieft 
on legacies; I fearched the Minute Books for feveral years before, and Bacethst 
period in Lord Harawieke** timci and did not find any other decree for. an account 
df legacies, that departed from the uniform language ; for the Maftcr to com- 
pute intereft on the legacies from the end of one year after the reftator's death, 
after the rate of a per cent, per annum, unlefs any ether time of payment, or rate 
of intereft is ^xcd by the will, and in that cafe, according to the will* J. IX 



Mackinfo/b 
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Mackintojb v. Ogilvie* so March 1747. 

■ ' 

'J'he plaintiffs were the affignees. of J. Aberdeen^ Jr^fc^^* 
a bankrupt, who had effcfts in Scotland: the de. |j,*"|[™^'^'^;;^ 
fendant was a merchant in London^ and a creditor of r«ceivcdpnto£ 
the bankrupt for 31 A He arretted the bankrupt's ftaiintoit/ 
effefts in Scotland in the hands of the bankrupt's ^^U^J^^ 
debtors^ and obtained a decreet or fetitence according s«n«<* »p»n* 
to the laws of that country for payment of the mo- 
ney^ and received part; and being about to go 
abroad, the plaintiff, on tht 2 ^th'oi February iJAJ^ 
obtained an order for a ne exeat regno, till anfwer, and 
further order. The defendant on the above day ap- 
plied to difcharge the writ. 

Lord Hardwicke d — Commiifions of baiJa*uptcy ^ 
equalife all creditors in England \ and as the defendant 
is refident in this country, he is fubje& to the laws 
thereof, and therefore I will not permit any perfon to 
pafs into Holland, or Scotland^ where arreftments are 
allowed, to gain a total fatisfadion of their debt, in 
prejudice of the other creditors. For if he goes out 
of Englandy and out of the reach of the procefii of 
this Court, his agents may recover the debt» and he 
can never be accountable here j therefore let the^t 
continue. 



I 4 Shelly 
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^ March 1747. Sbclfy V. Fclham. 

(Reg. Lib. B. foL 194.) 

Qrdbr on petition of a receiver, anfwered without 

an attendance, that he might diftrain in the 

names of the truftees, not only for the arrears of 

(•jinRaincwk fcnt, bui as there fliould be occafion. But query fj), 

V. Simpfon, ^ y X ' 

12 March 1764, L6rd Northington C. h^l4 <bac if the tenant had attorned to the recciveti be 
night diAraiu without an order. J. C 



fth April 1747. Knight V. Earl of Plymouth^ et c contra^ 

|.a''*^^ (Reg, Lib. A- fol. 341O 

TTHis matter came before the Court upon the pe- 
' tition of Thomas LewelUn^ the receiver appointed 

in the firft caufe of the eftates of Thomas Lewis, 
the teftator, in the pleadings named, praying to be 
allowed a lofs that had happened in remitting the 
rents received by him to town, through aa unforefeen 
event : the petition dated, that the faid Thomas Lewis 
died feifed of eftates in fFales of very large extent and 
great yearly value, on part of which he had created 
terms, and vefted the fame«in truftees, for payment 
of 300/, a year to his wife for life, as a jointure ; and 
other part thereof he bad devifed, fubjeft to debts, 
and legacies; that he was greatly indebted, and 
particularly to the father of the prefent Earl of 
Plymouth, by mortgage in 25,000/, 

That the plaintiffs in the firft caufe, had filed their 

bill to be paid their debts, and legacies, and that upon 

. bearing the faid caufe, a decree was pronounced, dirtcl* 

)^g ihe neceflary accounts, ^d ordering payment ; that 

the 
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tb^ petitioner bad been appointed the receiver, under jr/./£i/v.Cario( 
an order for tbat purpofe. ^^!^^*^^ 

That the plaintiffs in the fecond caufe, had filed - 
their bill^ to have the faid 25^000 /• raifed and paid l 
which had been decreed, and a receiver was directed 
to be appointed, of the faid late earl's perfonal eftate* 

That by an order in the fird caufe, the petitioner 
was direded co apply the rents of the premifes in 
mortgage, in keeping down the intereft of the mort- 
gages ; ihat the petitioner kept the rents difUnd, and 
paid the balances as he was ordered. 

That in February 1740, he fet out from Cardiff iot 
London J to pafs his accounts from MUbaelmas 1738 
to Michaelmas 1739, and in order to pay fuch ba- 
lances as ihould be found due from him ; he fent be* 
fore him to Brijiol 826/. in order to procure bills to 
return to London^ and carried himfelf to BriJlol 350/. 
tor the fame purpofe ; that when he came 10 Briftol^ 
which was later than hedcfigned, hefoundthep^on 
by whom he had fent the 826 /. had canied it back 
to Cardiff *y that the petitioner as foon as he arrived 
at Brijlolj applied to William IVinfmore, who had be- 
fore returned large fums to town, for and on account 
of the eftate, whofe bills had always been paid, 
and who was at that time in h;gh credit, as the peti. 
tioner apprehended, for bills payable in London for 
350 /. and thereupon Winfmorc gave him a bill, dated 
the 4th of February 1740, on one Thomas Harris in 
London^ for 350/. payable to the petitioner or or- 
der, twenty>one days after date ; the petitioner alio 
mentioned to him the accklent of the 826/. being 
irarried back to Cardiff, and defired him to give a 
bill for it when returned; and on the Uid 826 L 
4 being ' 
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K'i/gkf^^,z^T\Q( beinjr brought back and paid into the hands of the 

Plymouth, ct e ^ , , ,__. ■ ^ . , . 1 » . 1 

contra. faid Wmfmore^ m order to be returned to London^ he 

~~*"""~ gave to the petitioner's clerk, two bills on the faid 
Harris^ both dated the 7th February 1 740, one for 
426/. the other for 400/. payable to the petitioner 
or order, one month after date ; the three bills were 
accepted, but before they were payable, Harris difap- 
peared, and the petitioner protefted the bills, and on 
the 3d of Marcby Winfmore became a bankrupt, and 
his eftate and effects were aiEgned to his alfignees. 

The petitioner paffed his accounts to Micbatlmas 
1739, and the trance found due from him was 
9ioA 

The petition then dates, that the petitioner had re^ 
ccived from Winfmore^ s eftate, a dividend of 2 x. 9 d. in 
the pound, upon the faid 1 1 76/. and that the proportion 
thereof in refpeft of the faid balance of 910/. 
amounted to 124/. 4J. 10 d. fo that there was ftiU 
due to him on account of the laid balance 785 /. 7 x. 
6id. 

That the petitioner having pafled his accounts up 
CO Michaelmas 17439 of the refpedive eftates, and 
balances being found due from him to the Earl of 
Plymouth^ the executors and truftees in the will of 
the teftator, and the teftator's widow, applied by 
petition, that the faid Mr. Lewellin the receiver, 
might pay the faid re^e£live balances ; that by an 
order thereon, it was referred to the Mafter to enquire 
as to the fad of the faid 1 1 76 /• bemg remitted to 
London^ by the petitioner ; and upon what occafion 
the remittances were made, and in what manner, 
and at what times, and when Wmfmore became a 
bankrupt, and how much of the laid i x 76 /• had been 

received. 
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received, and was likely to be received, out of Jinnf- KnigU v ^E^ix^t 
morels eftate; that on the 3d of Auguft 1747, the conu?. 
Ma(ler reported, that he found the money had been ^ 
remitted to London^ at the times, and in the manner, 
and for the purpofes before dated ; thaf there had 
been a dividend of 2 s^ gJ. in the pound, and that it 
was thought there would be a further dividend of 
41. 9 //• 

And therefore the petitioner, Thomas LewelUn the 
receiver, by his faid petition prayed, that he might be 
allowed out of the. balances found due from him, 
what he had loft \yj Win/more^ s bankruptcy (a). («) thui far th« 

On the 14th Aftili'j\'j^ the petition came on to fromlhJ'b^Kof 
be heard. '"'""• J-^- 

On the part of the petitioner, it was argued, he 
was an officer of the court, and a£ted under the di« 
redions of it y that he had always paid his balances, 
according to orders for that purpofe ; that the perfons 
to whom he was ordered to pay his balances, being in 
LondoTij the means he took to get fo large a fum to 
towuji was the only one he could with any degree of 
prudence think of ; that there was no malajides ; that 
there had been no negle^, nothing wilful, in fliort» 
nothing had been, nor could be imputed to his con- 
duS in the difcharge of his duty } that as the lofs had 
happened by his being Ordered to pay his balances to 
perfons who lived at fuch a diftance, it was uiireafon- 
able he ihould be fubje£t (o the lofs ; it was uncon- 
fcientious to attempt it. 

On this part pf the truftees, executors, and the in« 
(ant, it was argued, that true as it was that Mr. 
LewelUn was an officer of the court, yet that this was 
gn office not impofed, but fought by him with a view. 

to 
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A'«/^^/r.Eariof tosam; that thc Older under which he was appointed^ 
contra. dire£ted an allowance to be made him for bis care 



and pains; and that by his recognizance he was bound 
to account for and to pay what he ihouid receive, as 
the Court (hould direi^ \ that the Court had dire&ed 
the manner, and to whom he was to make his payments ; 
that it was by him the parties expeded to be paid» 
and that it was no concern to- them, by what means 
or in what manner he got his money to London \ if 
ic were attended with difficulty or trouble, he was paid 
for it \ if with hazard, he could not but be fenfible 
of it, before he accepted the appointment; that 
though they might feel for his lofs, they were not to 
be aSeded by it ; thai they were truftees, and con- 
cerned for' creditors and an infant, and whatever 
might be their feelings, and however they might be 
difpofed, was ic their own immediate concern, they 
could not without violating their truft, avoid infifting 
on his paying the balance found due from him. 

Lord Chancellor. — The matter before the Court 
arifes upon a lofs occafioned by an unforefeen events 
and the quedion is, by whom it is to be fuftained : 
to determine which, it will be neccffary co take a 
view of the hiftory of the cafe, and the circum- 
fiances attending it. 

Mr. Lewis the teftator, was feifed of very large and 
extenfive edates in Wates^ for the management of 
which, and to receive the rcfUts, he employed agents ; 
bdng greatly in debt, by his will he created feveral 
trufts, and appointed truftees to fee thofe trufts exe- 
cuted } as it was an office that would of neceffity be 
attended with great trouble, it cannot be imagined 
be meant they {hould do more than he did himfelf, 

that 
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that is, fupenntend and examine the aocounts of ^'«^^*'^-Sa»j«f 
thofe they ihould employ to receive the rents, &c. cuntn. 
and fee to the application of the rents, according to " 
the refjpefitive trults. They accordingly did employ 
agents ; and when they received the rents from them, 
they remitted the balances to town as Mr. Lewcllin 
had, by bills drawn on perfons in town, and fome 
through the hands of Mr. Wtnfmore ; to relieve them, 
felves from that trouble and charge, the truftees upon 
filing the bill in that caufe, applied for, or at leaft af- 
fented to an application, to appoint a receiver of the 
faid eftates, which was ordered ; and in confequence 
of it^ Mr. Lewellin was appointed the receiver, againft 
whole conduct there hath not 'been the lead imputa- 
tion ; on the contrary, ic appears he hath difcharged 
his duty with great punduality, having regularly 
every year paffed his aocounts, and as conftantly paid 
his balances. Having coUefted his money together to 
a large amount, 1176/. he fet out for London^ in 
ordei; to pafs his accounts, and that he might pay the 
balance when his accounts fhould be paffed, he paid 
the money into the hands of a perfon, by whom he 
had before remitted money, as the truftees themfeives 
had before done ; and took bills payable to himfelf 
Or order at a future day in London ; Mr. Wtnfmore 
the drawer of the bills, was at that time in high credit, 
and there was not then the lead fuFpicion of his cir- 
cumftances, and had it not have been for the unfore* 
feen event of the bankruptcy of Mr. Win/more^ Mr. 
Lewellin would have paid the balance due from him» 
as he had before conftantly done ; the method Mr* 
Lewellin took was highly prudent ; it was well in* 
tended, and the only way he could take, unlefs he 

had 
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« Mir 1747. Attorney General v. Burrows. 

Anon. 3 Atlc. * ^ 

485 S.C. Vid. 

countefiof /-pHB defendant's denying he had committed Tt^fte 
BLwetTil^/* ''' iince the filing of the bill , Lord Hardwicke C. faid 
"■~"~~" was not an ihducement to rcfufc an injunftion ; for as 

he admitted he had done wafte^ he might do further 

wafte^ 



Suppofe it had been the firft ttme a doubt had arifen rtfpeAing the adftrtiifioir 
of proof in fupport of an injun£lion to ftay waftei it h fubmitted whether the iit* 
fendanty by taking notice of the affidavits upon iivhich the injiuiAion was 
founded, and faying they were almofl wholly untrue^ doth not call upon the 
C«art toemjuire what tbofe affidavitt are. The Court is concerned ; for if un- 
true the Court was irepofed upon» and mifled to grant the injundion : if true, 
the fame reafon will hold for continuing, as there was for granting the injundion ; 
pad further, the defendant, by faying that part of the affidayiti was untrue, it in 
cffcA adroitting the other parts to be mat \ and that pait nay be fuch m to war- 
tantthc iujunAion. J. D. 



at May 1747. Brcmly V. Child. 

^H£ plaintiff exhibited interrogatories before tba 
Mafter purfuant to the decree^ and examined 
the defendant. He afterwards aj^lied for^ and ob- 
tained an order, as of courfe, to exhibit new interro- 
gatories. Motion on this day to difcharge the order. 
Lord Hardwicke C. fsud, this Court will not let par- 
ties exhibit interrogatories as of courfe^ for it will 
occafion the lengthening of fuits^ and vexation, as 
for inftance, amending bills. But on fpecial appli* 
cation it may be done. 



mUiamfm 
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tVilUamfon V. Henjhaw. »^ June 1747. 

(Reg. Lib. B. 3^6.) 

7i V order to confirm a report abfolute In 1 767. It 
appeared by the Minute JBook to have been drawn ^ 
up, but not entered. And the order being loft, li- 
bercy was given to redraw up the order, and to enter 
it nunc pro tunc, though to charge intereft. 



Earl of Derby v. Duke oijiibol. % p^b. 1748. 

. . . iVef!357. 

S.C. 



'The bill was to determine the right of the IJle of 
Man. Plea, amongft other things, to the jurif- 
didion of the Court ; but the defendants by their 
plea, not pointing out where the.matter was proper to 
be determined. Lord Har^wcks C. difallowed the 
plea ; declaring, that in pleas of this nature it was in* 
cum^eot on thede£en4ant to (hew what Court had the 
jurifdi&ioa whereby he would bind himfelf : other- 
wife a defendant tnight ohjed the fame in every Court, 
9nd thus the plaintiff niight be deprived of the relief to 
w|ii(;h,he was entitled. 



LUyd^.Nangle. .Kov.1747. 



Tv a foUcitor grofsly negle&s his client's concerns^ 
this Court will exercife its jurifdi^oa inafum- 
inary way by attachmentj as at law* 

Vol. I. X Sennet 
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. „ Bemet v. Walker. 

16 Nov, 1747. 



Tbeanfwerof ^N afgumg a plea, a queftion arofe, whether the 

jr.dt^"^Seice defendant could read the anfwer of another 

^^Mo^othcr ^^^^dant, to which by the anfwer put in by him he 

defendant. referred, in fupport of his plea. The plea was, of his 

being a purchafer with notice ; and by his anfwer he 

faid he purchafed of the other defendant, and believed 

fuch other defendant had notice before he purchafed, 

but refers to the anfwer of fuch other defendant, 

which did not admit notice, or fuf&dently deny it. 

Lord Hardwkke C. permitted the anfwer of fuch other 

defendant to be read. 



Barnejly v. Bowel. 



'5 CC.I747. fj-ijjg Serjeant at Arms had gone after the defendant, 
Goodf fequer- and on his return a fequeftration ifliicd for not 

fuffici^rtoin". performing the decree. The defendant being a bar- 
c«Td*rhe'ser!" "tx^^Xy and conftantly going the circuits, and the ef- 
jcant at Arms fefts fequeftcrcd being infufficient to fatisfy the decree, 
the Serjeant at Arms was revived. This was oppofed 
as a double execution, but after folemn argument al- 
lowed : the commitment being to anfwer the con- 
tempt, the fequeftration adfatisfaciendum. 



^X&. Hill M.Allen, 



Acren- DH'i' by the mailer of an apprentice to be paid his 
courages hit ap- apprentice's fhare of fome prize money, the ap- 



IfaraaAcrc 

premfcVto"goto apprentice's ihare ot lome prize money, ttie ap- 
':^^'!^^T prentice having doped. 

will no^ alGft bim 

to receive his ap^ r 3 

prentice's (hare *^^^^ 

•ftnepfizenoDey. 
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Lord Cbancellor. — ^In general the mafter k entitled y^//^»^//^*» 
to the earnings of apprentices; but yet if the mafter en- .■ 

courages him to go to fea, and to put himfelf in a dif- 
ferent way, I (hould very much incline to relieve 
againft that rule of law, in an zQCxon brought by the 
mafter, becaufe it tends to encourage mafters to fe- 
duce their apprentices to leave theni ; but in the pre 
fent cafe, (as the evidence is), the mafter has been fo .* . 

far from feducing the apprentice to go aboard a pri- 
vateer, (in which he took a prize), that he difluaded 
him from it. His Lord (hip recommended it to the 
parties to agree, or otherwife faid, he would let the 
parties go to law in an adion, as he did ia Mcrifon 
againft Hornby. 



Kemp V. Squire. ^^ a 

^ * f o Feb. 1748. 

iVcf.aos. 5.C. 



'T'HE bill was brought in the name of the plaintiflf — 

an infant, to be relieved againft a fraudulent af. J^'X^^^^ 

fignment of his (hare of prize money ; the plaintiff 'g J.uffi'^'/ij;'^"^^^ 

folicitor ferved the defendant with a fubpoena to hear t» ^ didntOed 

judgment, but negleded to inftrud counfel to ap- ^J^gltttiT 

pear for the plaintiff at the hearing, (becaufe, as he orSe'l/difmrf^ 

alledged, he could not get any thing towards his bill ^l^^^ **^- 

of >cofts), in confequence of which the bill was dif- inraJroeottrti» 

mifled. Three months after, no caveat having been thepjaintlff'hid 

entered, the decree was inrclled, and fet up by the Zc^ZV^ 
defendant, in bar of the plaintiff^s right : the plaintiff ^MMb^wlfc." 
having attained the age of twenty-one, he appiied to 
have the inrolment difcharged, which Lord Hard^ 
wicke C, granted, upon the plaintiff^s paying the cle« 
fendant the cofts occaiioned by his not appearmg, * 

K 2 ^ly j 
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£fm$ Y. Sfu/re. and the plaintiiF was to be aC liberty to rehear the 
~*~"~^ caulTe. 

fiiS Lordfliip cited Ririfon v. Cranivell^ i8th De* 
cemher 1751. S: P. 



9 ftb. 1748. -fifyife V. Forfier. 

fiS^ft^i'dlfcod. T^^ defendant was in contempt to a fequcftration^ 

Anronmefoe for ^ant of his anfwcr I the fuit abated by 

on ihc'death*of th'c dcath of thc plaintiff: his reprefentacives revived^ 

If «vit'°d with"* »nd obtained an order, for the clerk in court to at- 

ihtfuit. ^^^^ ^JjI^ ^j^g record of the bill, in order that the 

fame might be taken pro confejfo. The queftion was, 

whether there was not an end of the contempt, as it 

was upon mefne procefs. After hearing counfel on 

both fides. Lord Hardwlcke C. declared, that as the 

fuit and proceedings were revived, the plaintiff was 

regular y but the defendant alledging his anfwer was 

filed the morning the order was obtained, his Lord{hip> 

upon the defendant's paying the cofts of his contempt, 

accepted his anfwer, and difcharged the order. 



•s Veb. tiifi. Jthel V. Bean. 

,v«r.iT5.s.c. 



^ftK tellatorrhairged by his will his freehold eftates 
with the payment of his debts : he had no free- 
-iiotd eftatds,' but bad copyhold, which h^ had iiot 
TiliVendereB to the ufe of his will. Lord Hardtvicke 
X!. dh'^ded the defed of the furrender, to be fuppfied 
Tor the titikfit of creditors. 

• •• Px 
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Ex parte Rofi, ^ '^X^t:. 

CArpeottr. 

A PPLICATION to remedy a miftake in making ;^ ^"^^ ^^' 

bond of fubmiffion, an order of Courts after th^ " 

award under it was mad^. ' 



Sam/on v. Overton. >• May 174?. 

(Reg. Lib. B. fol. 15a.) ' 

^H£ defendant the wife had appeared ; flie after# 
wards abfconded: procefs againft the hufband 
and wife, but to be flayed againft the hufband, an4 
liberty given to fue out a commiflion of fequeftration 
againfl the wife. 



Gould V. Barnes. *« "^^ '?4«- 



Bill for a difcoyery : the defendant anfwered ; thp 
fuit afterwards abated } held ^y Lord Hardwicif 
C. it was not to be revived. 



Dufont y. Ward. *7 Jan. 174*. 



The defendant 



^H£ defendant was in cuftody for his contempt in isinaiftodyror 
not putting in a better anfwer, his former an- ^';;rtibj'** '* 
fwer having been reported infufEcient •, while in cuf- J^*"^7^*,„ 
tody he put in another anfwer, and applied this day *"/««' »« «p* 
to be difcharged, on paying thecofls of his contempt* charged, which 
It was. oppofed by the plaintiflF, who alledged^ it mepcioahJvri!^ 
was upwards of twelve months before the defendant, ^"^(^^^ 

K 3 who fw. 
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j^yfont^.fTarj. ^^o was thc wcU knowii John Ward of Hackney, 
;. could be taken on thc attacbmeot \i^hich had iflucd 

againft him for want of his anfwer ; that the anrwcr 
put in was before counfel ; that he was perfuaded It 
was infufEcient, and that he meant to take excep. 
tions ; that the bill was for a difcovery, and were 
the defendant to be difcharged, the plaintiff would 
not be able to get an anfwer. 

Lord Hardwicke C, faid, as to what or who the 
' defendant is, this Court hath nothing to do with 
it ; here judice is to be diftributed without favour^ 
or affedion: the defendant being in contempt for 
want of his anfwer, an attachment hath iflfued ; he 
hath been taken upon ir, and is in cuftody \ he 
•hath fince put in an anfwer and applies to be diC- 
charged, upon payment of the cods of his contempt. 
The anfwer until found otherwife, mud be taken to 
be fufHcient ; no exception hath been taken, and to 
. detain him until jexceptions (hall be taken, and it 
ihall be feen whether the anfwer is fufficient, is con- 
trary to every principle of judice. Suppofe I fhould 
refufe the motion, and the plaintiff diould take ex- 
ceptions, and the anfwer fhould be found fufScient, 
what recompence could be made to him : therefore 
let him be difcharged out of cudody, upon payment 
of the cuds of the contempt to be taxed, and let the 
plaintiff deliver a bill in two days. 



Attorney 
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Attorney General v. Smith. w^ov. 1748- 

•TpHE defendant being in contempt for want of his 
appearance, and a prifoner in Tork Caftle, Mr. 
Wilbraham on behalf of the plaintiff, to fave the 
trouble and expence of bringing him up by habeas 
corpus^ moved to take the bill of revivor pro confejfo 
againfl him. Lord Hardwicke C. faid, the plaintiff 
muft purfue the ftatute of the 5 Geo. 2. to render 
procefs effectual, &c. although it were once doubted, 
whether it extended to bills of revivor ; but it was 
now fettled, that it did. 

Vanbathen v. Shuman. '* ^"^- '^*'- 

A ppLicATioN for an agent, the attorney of an exe- 
cutor, (who lived abroad, and was in contempt 
to fequeftration for want of an appearance), to pay 
500 /. out of money received for the ufe of the exe- 
cutor, held by the Lord Chancellor, and the Mafter 
of the Rolls, to be improper in that ftage of the 
caufe. 



Bennet and others v. Button and others. 13 ^^^ 1748. 



TPhe defendant being in contempt to a fequeftra- ^dTouTw- 

tion for want of his anfwer, founded on a com- iJ'SiJ.Vrlfcr^^for 
miilion of rebellion, and return of the Serjeant at thcserjemtat 

"* Armiy And the 

eolonuflioD of r^bcUioDi the titlei of which were miftakeo ; the niillake ordered to be iv^ified* 

K4 Ann% 
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fXr/^ieta! Arms, non efi inventus^ he put in his anfwer, after 
' which, a miitake is difcovered^ that the commif&on 

of rebellion is indorfed at the fuit of Bennet plaintiff 
only^ and fo entered, and the oider for the Ser» 
jeant at Arms is likewife fo entitled, and entered ; but 
the attachment, and the attachment with proclama* 
lion, are endorfed at the fuit of Bennet and others 
plaintiflfs. Upon application to reftify the miftake. 
Lord Hardwicke C. faid, the defendant had acquiefced 
by putting in his anfwer, and the firft procefs being 
made out right, he would order it, which he accord- 
ingly did. 



I Dec. X74S. Taradtu v. Sheppard. 

"^ (^cg- Lib. B. fol. 20.) 

'T^BE plaintiff brought her bill, as adminiftratrix of 
Sufanna Harding^ and obtained an order to fue 
in formd pauperis : the defendant applied the above 
day to difcharge the order. Lord Hardwicke C. faid» 
the indulgence intended poor perfons not of ability to 
fue for their rights /» forma pauperis^ extends only to 
perfons fuing in their own rights, and not as execu- 
tor, or adminiftrator, and therefore difcharged the 
order. 



Wharam 
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Wbaram v. Brougbioiu ti Dec. x^^. 

' tVef. rtcS.C. 



'TPhb defendant was in contempt to a fequeftration, ' " 

for not performing a decree ; the fuit had abated 
by the death of the piaindiF, but had not been re- 
vived. Lord Hardwicke C. declared, as in the cafe 
of Hyde y. Forjier (^ ), that as the fuic had not been («) Supra. io«. 
revived, the fequeftration had dropt ; but otherwife, 
if the fuit had been revived. 



Ex parte Saunders. »3 July 1749-^ 

QN the 13th day of July 1749, hi» LordfliJp was 'X'^^L 
moved, that an order in this matter of the i6th 5';?-Srnd 
March preceding, for a writ ot bomine replfgiando^ for j'«<^^/i«r- 
replevying Sufanna Barron^ by the name of Sufanna The proceft ii^ 
the wife of Tbvmat Saunders^ and faid to tib detained iii'frstji^i!^^ a 
by Matthew Forte/cue^ might be difcharged j and that Ijfo «TX/' 
the writi? h9mine replegianda, alias ^ ^ndpluries,iS\x^ T^hZS^" 
purfuant to the faid order, might be fuperfeded. ^-wtu^my. n 
Mr. Clark, afterwards Matter of the Rolls, moved/ Ij'^tt'muii 
and wUs oppofed by Mr. Fkyer and Mr. Wilhrahami Jn<* ftcuriry or 
counfel for the faid Thomas Saunders ; upon which it if he gives fccu-' 
was by confent ordered, that the defendant (hould pSimlffmaA 
put in bail, in the court of King's Bench, to the writ J^^^. 
de fVitbernamj afa-eady tdcen out by tbe plaintiff, within 
the firtt week of the* next term, tbe defendant in 
500/. according to the courfe of that court ; and afi^ 
the bail fhall be given, the plaintiff is forthwith to 
deliver a declaration, and the defendant is to plead 

non 
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Ex parte soMn* fiofi cepit^ and traverfe the marriage, and in the mean 
'^'' time, the plaiQtiff is to (lay proceedings on the capias 

in Wiibemam. 
4 1749* An application this day was made by Mr. Attorney 
General and Mr. Clark^ to difcharge the order of the 
above 13th Jidy^ and i6th of March ^ which was 
refufed ; but the Court by confenti enlarged the time 
for the defendant's giving bail. 



S Feb. T749. 
I Ver. 383. 
S.C. 



3Fcb..749. French V. Baron. 

l^c!"' ""^ (Reg. Lib- A. fol. 340.) 

n ILL againd the devifees in the truft, and the heir at 
law, to eftablifh the will of the teftator, and to 
have the trufts executed by fale of the eftate : the 
bill fuggelled the heir at law could not be found, 
which was admitted by the defendants : the will was 
proved per teftes. Lord Hardwicke C. faid he could 
not declarie the will proved, their being no heir at 
law before the Court, but he directed the real eftate 
to be fold. 



Travers v. Bulkley. 

\ F£M B covert having obtained an order to anfwtr 
feparately, will be held to it; and fo ruled by 
Lord Hardwicke C. and the Mafter of the RoUs^ 



Edwards 
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Edwards v. Dennifon. ,, y,b, ,^^,. 

AN application by the Univerfity of Oxford, to have Theci-imofuic 
the cognizance of a fuit commeiiced m this oxtoni, of a 
Court, under feveral grants from the Crown. It came ciurt/JUiwed, 
before the Court on the i8ch of December, and on the 
above day. Lord Hardwicke C. ordered the claim of 
cognizance to be allowed, and the plaintifPs bill to be 
difmifled with cods, and that the claim (hould be filed 
-with the Six Clerk for the defendant, and be recited 
verbatim in the order ; and direfted the order to be 
in the words of an order in Aldridge v. Strafford^ 5th 
March 17 12. His Lordfhip was attended with a draft 
of* an order before it was delivered. 



Lloyd V. Baldwyn. si? S srriJ?^ 

M.R. fitdngfor 

"D Y the decree it was referred to the Mafter to take an wlcke'cV** 

account of the teftator's debts, and to compute ■ 

interell on fuch of the debts as carry intereft, after the 
rate they refpe&ively carried intereft ; and likewire 
an account of the teftator's perfonal eftate, which 
vas to be applied in a courfe of adminiftration. The 
Mafter made his report, that be had taken the ag. 
counts directed by the decree, and ftated the amount 
of the debts, by fpecialty and fimple contract. 

Upon the caufe coming on to be heard for further 
diredions, it was referred back to the Mafter to com* 
pute fubiequent intereft on .the debts, from the foo^ 
of his report. ' , 

The 
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XJ^jJv.BaijwyH The.Mafter proceeded to compute fubfequent inte- 
' reft on the debts on which he had before computed 

imereft from the foot of his report ; but he refufed 
to compute intereft on the liquidated fimple contract 
debts, although it was infifted by the fimpIe contract 
creditors^ that their debts being liquidated by the 
JFprmer report, their debts became judgments from the 
time of the confirmation of the faid former report, and 
carried intereft ; and upon that ground the plaintif 
and the other fimple contract creditors took exceptioa 
to the report. Thefe exceptions were on this day ar* 
(«) This wii gued, and over-ruled (a\ 

acquierccd in. " 
J.D. 



t4Feb. ^ Sttfanna Elizabeth Vanhejferi^ vnitoC 
VvlZlts' Caftmir Abraham Count of Ship- , 

^^ penbeck, and the South Sea Com- ( ^^^^^*^- 

pany, J 

Count oi Shippenbeck and the South ? pi r j 
Sea Company, . - . 3 

(Reg. Lib. B. fol. 22>7') 

'T^HE plaintiflf in 1742 was a widow, and pofleffed of 
3500 /. South Sea annuities. She and her pre* 
^nt huft>and before their marriage, agreed by wridng 
vnder their hands, that there ihould not be the leaft 
community of goods, effeds, or eftate^ but that each 
ihould poffefs and enjoy what they pofleflfed without 
the interference, or control of the other ; and the de- 
fendant the Count by the fame inftrument difclaimed 
any right in, or to the property of his laid then in* 
tended wife. Differences afterwards arifing between 

them 
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them, they agreed to live feparate ; and the agree- f-»*#« r. 
ment was confirmed agreeably to the courfc jii . 
Holland. 

The plaintiff finding a difficulty in recovering, and 
getting -in her property^ preferred a petition to the 
proper Court in Holland -j and the Court, on the 
loth of D^ember 1744, decreecf the plaintiff folely, 
and without the aififtance^of her hufband, to receive 
and difpofe of her effe£tsj i&d to do all zGts necefiaty 
for the purpofe. 

The South Sea Company refuilng to permit the 
wife to transfer the faid 3500 /. South Sea annuities, 
her hufband refufing to join whh her, the plaintiff 
filed her bill againft the defendants^ to permit her to 
difjpofe of the faid annuities* The hufband living 
in Hellandy and out of the jurifdidtion of the Court, 
he was, by advice, ferved with a fubpoena to appear^ 
and anfwer, which be not doing, the ufual line of 
|yrocefs iffued againfl: himt the lad of which was a. 
fequeftration ; but being out of the jurifdiftion of the 
Court, ' and not havmg been within the kingdom 
^itbla two yeilrs preceding the bill, he did not come 
within the flatute of the 5 Geo. 2., to render procefs 
affiefinal againfl perfons abfconding, &c. 

In this flate the caufe came oii to be heard, when 
IjoriHardwickeCj after prefacing that the defendant 
the hiiiband had been ferved with a fubpoena to appear . 
to anfwer the bill } and that a fequeflration had iffued 
Bgainft him for want of his anfwer, or,dered the South 
Sea Company to permk the plaintiff to transfer the 
^ud South Sea annuities. 



Bowles 
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«bjuTy tr4^ Bowles v. Parfons. 

~~~"~* . (Reg. lib. A. fol. 529.) 

r^ FiNcn^ in purfoance of the decree was appointed 

• receiver of the eilates of the defendant Parfons. 
He applied to Thomas Harris, one of the tenants, to 
attorn, but he had before attorned to Samuel Gray, 
who claims to have a mortgage on the eftate prior 
to the plaintiff's demands. 

By an order, dated the 19th of December 17489 
Gray was to come in, and be examined pro ' interejpr 
fuoj and the plaintiff was to exhibit interrogatories 
for that purpofe, and the rents in the tenants' hands 
were to be paid to the receiver without prejudice. 
Interrogatories were fettled by the Mailer, and Gray 
put in his examination, 
(fl) Reg. Lib. A. By an order, dated 15th of March ij^^ ^a\ it 
was referred to the Mafter to examine, and certify if 
Gray had made out any, and what interefl in the 
premifes. 

The Mafter by his report, dated the 28th March 
1749, found Gray had a prior right. 

The caufe was fet down t.6 be heard for further di* 
refbions on the report, and came on to be heard be« 
fore Lord Hardwicke C, on the aoth of July 17491 
when his Lordfhip ordered the receiver to be dit 
charged as to the premifes comprifed in Gray's mort- 
gage, and to pay Gray the rent he had received for 
(.1) ir (houM the faid premifes, but gave no cofts (a). 

Iccm that the 

plnnttfracqMiefceil in the examination put in by Gray, and did not enter into cvldCDOey iImc 

Datfoa of Gray* and the report being all that were i-cad at the bearing. J. D. 



t7 ^y^ 
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Ljne V. Ahly. ' 13 Nw. 1749. 

On petition to 

^HE defendant's examination was reported infufS- mr. 

cient. The plaintiff afterwards died. The fuit ' 
being revived by his reprefentativej the Mafter was 
ordered to tax the cofts of the infuffident exami* 
.nation. 



Corporation of Worcejier v. Bennet. 19 jan. 1750. 



T qI^d Hardwicke C. laid it down as a rule, that all 
motions for prohibitions are to be grounded on 
afEdavit, not fuggeftion. 



Ex parte Wbitmore. pe^, ^^^^ 



■"■ f ^ 



A wkiT of ne exeat regno granted, to prevent the 
hu(band from going abroad to avoid payment of 
alimony recovered, on the authority oi Ready. Read^ 
I Cb. Ca. 115. 



Uoyd V. Ba/net. 

^ -^ 12 Feb. 1750. 



Process of contempt ftayed agamfl: the hulband for 
wane of his wife's anfwer^ on affidavit that (he had 
left him, and he had no power over her. 



Bennet 
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St^lS'oitf^i Dermetv.Coker. 

JikMieBaok. 

'--^^ TT^ dtrffendacnt Coker by deeds conveyed his cflatc 

to truftee^ to fell, to pay creditors mentioned in a 
fdiedole, amdngft whom was one PbiHp Roderam. 
The bill was, to hare the trtifts of the deeds executed, 
which was decreed ; and the Matter was to adver- 
tife for the creditors to come before him, and prove 
their debts, Philip Mitchell the executor of the faid 
Philip Roderam^ ,proved his debt under the decree. 
Having afterwards brought an adion at law for the 
. debt/ he, by pin prder dfttqd as.above, was ordered to 
ele£t, whether he would come in under the decree, or 
proceed at law. If he eleded to take the benefit of 
the decree, he was to be reftrained from proceeding at 
law, and fo vice verjtl. 

He eleded to proceed at law ; but on his applica* 
tion his election was difcharged, and liberty was given 

(i) Reg. Liii. him to come in under the decree (a\ 

A. fol. »oS. ^ -^ • 



t March 1750- Price v. Bridgnum. 

Depofitionsofa TJ^^ petition to Lord Hardwicke C, anfwcrecl 
wV^^^iv without an attendance, it was by confent or- 



fci^^^^^hA dered, that the commiffion under»which GeorgeHarris 

»^'«!»tfi!d« C^^^ ^^^ dead) and others had been examined ^<fii« 

^«^- ijfe^ and crofs-exaitlined, fhould be opened by the 

clerks in Court for the plaintiff, and defendant ; and 

the depofi tion of the faid George Harris^ on his original, 

and crofs-examination, fhould be publifbed, copied^ 

f8 and 
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and examined, in order to be ufed on a trial of an Priter.BriJf 
afiion of trcfpafs brought by, the defendant againft '^'' 
the plaintiff's workmen, and agents, for inclofing part 
of the common in queftion ; and then the commiffion 
and depofitions to be clofed, and fealed up again bj 
the faid clerks in Court, under their hands, and feals. 



Cunningham v. Cunningham. 17 May 1750. 



^HE defendant not appearing at the hearing, a de- ^^^^^^Jf^^ 
cree m]^was pronounced againft him, which was **^fl"*^?"J* 
made abfolute, after which the defendant obtained an defcndaBt afrer^ 

, , ward! permitted 

order to rehear. to rehear the 

Upon application to difcharge the order, Ix)rd ^tfrrf- ;^,tfT'' 
ivichC. faid, the defendant (hould have applied to dif- 

charge the order for making the decree abfolute, then 

have paid the coft^.of his default, and have (hewed 

caufe againft the decree. However, his Lordfliip, to 

fave expence, would not difcharge the order, but di- 

reded that on the defendant's paying fuch cofts as he 

would have paid for the cofts of his default had he ' 

come to fliew caufe, to be taxed, and fubmitting to 

pay fuch cofts for the proceedmgs fubfequent to the 

' decree, as the Court at the hearing (hould dureft, he 

Ihould be permitted to re-hear the caufe. 

Kififay y. Kin/ay^ nth July vjs^* — ^ (imilar cafe 

with thefe additional circumftances : the Mafter had 

made his report under a decree which had been ab* 

folutely confirmed, and the time thereby appointed for 

che defendant's redeeming had elapfed. 

Vqu I. L Pottir 
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tSM^ynso- PMer v. Chapman. ^ 

(Reg. Lib. B. fol. 321.) 

injanaiaii T-^R. ppff^ late Arcbbtfliop of CanUrhaj. by kit 

Che bill, to pre- Will, gave all opciofts vhich mould fall to the 

Int r!om being' defendants Chapman and others in traft, to piefent 

w^S^^wl his fon the plamtiff in the firft place, and the other 

Ambi.sS. perfons named in his will. A vacancy happening, 

the defendant Chapman procured himfelf to be pre- 

fented for inflallation^ and indudion. The plaintijflf 

filed his bill Xxi be prefented, and for an injundion to 

prohibit t)ie bifhop from inducing the defendant 

Chapman^ or any other perfon, to the faid vacancy. 

Upon filing the bill, and before the defendants had 

appeared, an injun£Uon was granted as prayed, till 

anfwer, and further order. 



14 Jan. 175}. Evefyn V. Evelyn. 

s. c/ * C^^S^ ^^^ ^ fol* 94*) 

Grandfather not 'T^ux caufe ftood this day foT judgment. 
milVrtc^'" Lowl^ori/w/^i^.C.— ThebiUistorevivc afor- 
SSIhThi bfother. mcr decree on the death of the plainuflfs brother Jpbn 
Evelyn^ who died an infant, and intefbte, and pf 
whom the plaintiff CbarJei Evifyn claims to be the re- 
prefentaltve, and entitled to his whole perfonal eftate : 
and the queftion is, whether the perfonal eftate of the 
inteftate fhall go to the plaintiff his furviving brother, 
or whether the defendant Sir John Evelyn bk graA4* 
father (hairfhare with him. 

6 The 
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The defisndant the grand&thcr infifts heis m the Evify^^^Sv^jt^. 
fecond degree of conranguinity, by the civ3 law, and ' - ' 
by the Statute of Diftributions entitled. 

This hath been determined twice in favour of the 
furviving brother. Poole s.WtlJhaw^ ^xltxjulf \^Q^i^ 
in the Court of Exchequer, by the unanimous opi- 
nion of the five barons ; and Norberry v. Richards^ 
2,oi\i iJovember If ^g^ zt the Rolls. And although 
by the civil law the grandfather and brother are in 
equal degree of confanguinity,yet executors, and pre* 
ferences are let in ; and the civil law is not part of 
the law of England further than it is received here. 
Cotlingwood "V. Pace^ i l^/j/r. 413. 

By the computation of degrees of confanguinity 
according to the law of England ^ brother and brothef 
make one degree. Blackborough v. Davis, i P. Wms. 
41. And k is unrcafonable the provifion for a' chiW 
dying fiiould afcend to the grandfather ; but among 
brothers, and fifters there is ar kind of^x accrefcendi^ 
and I am of opinion that the plaintiff is entitled to all 
his brother's perfonal eftate, and that the defendant 
the grandfather hath no right. 



Migliorucci v. Miglkrucdm 



i^fML ^t^ 



The plaindffby his bill ftated he lived abroad t the if «»»'?>"""?„ 
defendant bemg lerved with a fubpcena, obtamea ^ uvet abroad, 
an order for time to anfwen On the above day he UntoMainfTn* 
appHed for farther time, and that the plaintiff might ::^:;I^th^o'iS 
give fecurity to anfwer cofts. Lord Hardwicke C- J,"' defendant to 
^d. as the plaintiff by his bill ftated he lived out of gwefecumy to 
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the jurifdidionof the Court, the defendant, by pray*- 
ing and obtaining an order to anfwer, had fubmitted 
to the bil), that it was now too lace to make the 
plaintiff give fecurity : that it was meant by the de- 
fendant as a dilatory, when he found himfelf prefled : 
his Lordfliip therefore denied that pare ot the motion, 
which prayed the plaintiff might give /ecurity to an- 
fwer cofts. 



When a pin U 
lllowedy M ap- 
plicauon» an in- 
Junaion will be 
diffoWed abfo- 
\au\jf bccaufe it 
it to be consi- 
dered at a full 
aAfwer« 



Pbilips V. Langhorn» 

'Y^Hx plaintiff had obtained an injun£tion until an- 
fwer and further order. The defendant put in a 
plea to the whole bill, which, on argument, • being 
allowed, he applied to diffolve the injunction abfc 
lutely. It was oppofed by , the plaintiff} but. Lord 
Hardwicke C. faid it was proper, and agreed to be 
the pradice, for that a plea allowed was to be confi- 
dered as a full anfwen 



• Vef. 54*. 
aVcf. 10O. 
S.C 



pats V. Chapman. 

'T'HE demuner, upon argument, was over-ruled, 
and the cods of the demurrer were paid. Upon 
re-arguing it was allowed ; and on application the 
plaintiff was ordered to refund the coils he had re- 
tired. 



Miicbel 
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Mitcbelv. Duke of Manciefter. isf9h.ty$o. 

^H£ plaiBtiffs the infants ordered to return to the 
Univcriity to purfue their ftudies. 



Cornijb y. Ailon. 



tuxfnsu 



npHE defendant had been examined before the Mafter a Mcodant, 

on tl>e account decreed^ He was afterwards re* e^bedt^ 
examined upon new interrogatories without an order. X« JowSi"'^ 
Lord Hqrdwicke C. held, the Mafter might regularly ^f^J'"**" 
do it, as in the courfe of the caiife new matter might ^"^ iiitfrrogttQ- 
arife, and it was in his difcretion, the decree giving ^T?' ^ 
it to him : the words are, f' The parties are to be 
examined upon interrogatories, as the Mafter {halt 
idirca. 



Ximenes v. Franco. ,3 May 1751- 



ryti application for an injun£tfon to flay the de- 
fendant from difpoiing of diamonds, &c. Lord 
Hardwicke C. faid, that perfons who come into this 
Court to prevent the difpofitioq of goods, &c. muft 
ihew a fpecific right in the property, and that the 
lame are in danger of being loft. 



L3 Cbie(» 
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4 June 1751. Cbicfit T. Lequeffie. 

Dt the decree, all parties were to account, and 
to produce books, and to be examined before the 
Mafter : the plaintiff was a merchant at Am/lerdanty 
and fent books ; but the defendant infiiling the plain- 
tiff* (hould come in perfon to make the ufual affidavit^ 
it was on motion ordered, that the aiSdavit to be 
made ihould be fworn before a notary public at Am^ 
jittdMi^ Irith the intervention of a proper magiftrote, 
if mficefiary by the law of Hslland^ Go the adnuniftra- 
tiotioftfaeoatsh. 

15 June i75r. Luwbmo V. White. 

A tFiftAVnr in one ciaure of a defetodant liot being lo 
be found, not fufficient to ground an . order to 
ferve a clerk in Court ia another caufe, although be- 
tween the fame parties ; but there muft be an affidavit 
in the caufe in which the application is made. 



15 Junt I75t. 



Rmie V. Bant. 



8»ie of a moiety TpHE till to haYc tlic beucfit of a judgmetit obtained 
m! eoal^de. againft the defendant's teftator, was, on'hfcating ott 

Ve^x^oi^^' the 6ih day of June 1 746, retained for twelvemonths, 
judgmenr, and aud the plaintiff in the mean time was to be at liberty 
^ '' to revive his judgment in an a£tion of detinue againft 

the deceafed, and to compel delivery. 

The 
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The plaintiff accordingly revived hi3 judgment by ^•^y-Mmms. 
fare facUu^ and executed a writ of enquiryj and " ^ 

afcertained damages at 204 /. 1 1 x, 91 d^ 

On hearing the caufe on the equity referved, the 
Court decreed the plaintiff fatisfa&ion out of the tef- 
tafior's perfonal eftate ; and if the perfonal eftate fliould 
aoc be fufficient, to have liberty to apply for fs^tisfac- 
tioa out of the real eftate. 

The mafter having reported the perfonal eftate in. 
fufficient, the plaintiff brought on the caufe again thii 
day, for fatisfadion out of f he real efts^c^ of the de-i- 
fcndant^s teftaton 

Lord Hardwicke C. — A.9 4o C.j creditors by judg^ 
ment : A. fues out an elegit^ and the Sheriff puts him 
into fuch poffeffion, as entitles him to a perception of 
a moiety of the rencs^ and profits of his debtor's real 
eftate, till his debt is fatisfied; he may afterwards 
take out another f/(^^V, for a moiety of the rematniqg 
motety, and fo on ; but B» in the mean time fues out 
an tkgit on hiff judgment, and gets into perception of 
V moiety of the remaining moiety of ^he debtor's 
eftate, and fo acco^din^ to the diligence ^fed by 
other. 

In cafe of a decree th this Court for a fiile, the-di^ 
reOSons are for payment of the credi4ior''« whole' d^- 
iB^nfir, according to dieir nature and priority { fo (hat 
B. ifie feeond judgment creditx>r may be totally de? 
feated, in cafe the judgment fliould not \^z fufficient 
for fatisfadion of ^b* 

The judgiment uMil the tkgH fued otit and poflef- 
fion. Is but an equitable judjgtnent ; btft if a judgment 
btditor haifi fued out an ekpt^ and.gottM po&ffiM^ 
thereby he hath a fpecific lien; die Court «:aii. 

I- ♦ «0t 
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^^ofv.Snnt. ^^^ put him on a level with another judgment creditor, 
who hath not fucd out an elegit : if there are two judg- 
ments, though neither of ihem have fued out an eleptf 
the prior judgment (hall hefirjl fatisfied here, becaufe 
^hough the prior creditor hath not fued out an elegit to 
as to have a fpecific lien, yet neither hath the fecond 
judgment- creditor fued out any, and till then, as neither 
hath ufed the utmoft legal diligence, and as either of 
them might, the Court will fuppofe, the prior creditor 
^ould, were it not to favour the debtor; 

His Lordfhip decreed a fale of a moiety of the real 
eftateSt for fatisfadion of the plaintiff's judgments 
and coils. 



|d Aug. i75f. R/tJhleigb V. Bulkr. 

tJ'^^aT A "QP^^'^'^ATiON nifi hzd iffued againft the dc 
pceroriiKmbfr fcndant a member of parliament, for want of 

of parliament r«t • /. • • *• ' » • t. 

fur w^tMof his his anfwer. The defendant put m an anfwer wmcb 
anfwcri 'and^b€ vTZs reported infufScient ; the plaintiff thereupon mov- 
Kprrtedlnfuffi- ^^ ^ ^^^^ ^^^ fcqucftraiion abfolute, as' an infuffi- 
cicnt. tw puin- cicnt anfwcr was no anfwer, and in fuch cafe the plain- 
tiff muft move rt ttiirrt- 

9gAux for a ic tiff was to go on With prQcefs where he had left off. 

over to this day» when, Lord Harduttieke C. cited 
Lord Cliford^s cafe 2 P. ff^m. 385, and faid, as in 
that (;afe, that it was a hardihip upon a peer, or mem. 
ber of parliament, that a fequeftnttion, which is in 
the nature of an execution is the {irft procefs; 
fo when a fequeftratioA nifi is granted againft a peer> 
or member of parliament fox want of an anfwer, it 
is gopd. cauf$ againft fuch order, to ihew an anfwer is 
put in^ and which muft be allowed for caufe; and 

where 
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where the anfwer is reported infufficient, the plaintiff l^jfl'lf^"' 
muft move again A nwo^ for a fequeftration nifii ■■ 

and his Lordfliip further faid, as he found that to be 
the pradice, he would not alter it. 



Ra/bkigb v. BuHer* « Jw« ns^ 



INJUNCTION granted of courfe> upon a demurrer to 
the bill being over-ruled* 



Blinkeborney* Feqft. ' 26oa.i75«- 



Cofls where the 



|F a devifee brings his bill to perpetuate teftimony, the heir at law 
^ and prays no relief, the defendant is entitled to ^^^^^!^'^. 
cofts, if he hath not examined, or only crofs-examined or a biii it 
the plaintiff's witneffes; but if the defendant examines hiTtoeftaUiHi 
witneffesi pn his own part, he is not entitled to cofts. * ''^ 

Where a devifee brings his bill to perpetuate tefti* 
mony, and prays relfef ; and brings the caufe to a 
hearing ; and the defendant, the heir at law, infifts on 
a trial, and the will is eftabliflied } pn fuch trial, the 
Court hath in many inftances given cods to the heir, 
both in this Court, and at law, where he hath not 
been vexatiou5» nor guilty of tampering; becaufe 
he can never afterwards difpute the will. 

If a bill is brought by an infant heir to dtfpute a • > 
will, and the bill is difmiffed, the plaimiff (hould pay 
coils, becaufe he may, notwithftanding, bring a bill on 
coming of age, or ejeftments; indeed it is not certain, 
whether another pracbein amy may not bring a bill. 

4 Cokbrock 
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nr^m plaintiff was conful abroad: the defendant ap^ 
plied, that he might give fecurity to anfwer cofts, 
according to the courfe isf the Court. Lord HariU 
wkke C faidj he muft confider the plaintiff as a land^ 
or fea officer in the fervice of faia Majefty, an4 (here« 
fore would {lot grant it, 

s Dec. 1751. tTentvmlb t. Prince. 



X3 Dee. xysv. 



A DECRBE for eftabfiflung the rights of the lord of 
the manor^ 



Brocher v. Hawilton. 



■"~~*~ ^HB bill wa$, to he paid a Turn of money on t notft 

of hand from the defendants : the plaintiff obt^ned 

a writ of ne exeat regno ; upon putting in their anfwer^ 

they supplied to difcbarge the writ. Lord Hardwicke 

C. (aid, he would not have granted the writ had the 

application been made to him, for the Court will 

never grant the writ, when the dems^id is at law ; 

but faid^ this Court will grant it, in cafe of ali* 

(«)Vid. Ex parte mony recovered in the Spiritual Court (f)j and the 

WhJtmore,fupn. ^^^ jg fufpefted to be going abroad to avoid pay- 

ment^ and accordingly difcharged the writ. . 



ff^ybourn 
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Wykmrn V« jB/«M/. i9 Dee. t75i. 

rf HK bill wag brought againft Catherine fFytourn, ^wo,2, dJSiS 
and agaioft^^A Blount f who pretended, as the >"<» ciargtd iif 
biU charged^ to be married to her, to eftabliih a will married to ano- 
s^ainfl the faid Catherine ^ as the heir at law of the Lida^'aJXI^* 
teftatar: John Blount by his anfw^r, infifted on the L«Vrthout''*L 
marriage.; Catherine infifted by her anfwer fhe was judicetowy 
Dot married, and that if married, the marriage was ^^yzmtj^^^ 
null, and void. On an ^plication to anfwer fepa- ^^ «*™««' 
rately. Lord Hardwicke C. ordered, that the faid 
defendant Catherine^ &ottId be at liberty to anfwer fe- 
parately from the (aid John Blount^ in the bill charged 
to be married Co her, but without prejudice to any 
<iueftbfi^ as to the validity of the marriage. 



Hawkim V. Dav. ^ . ^^^^ 

«irt75S» 

^Miairaufe Hood this day for judgment. "— ^ 

OUo^ Heu^wiche C.-^Two queftions ari£; in 4his of aVim^e debt 
caule : the firft is, wheAer payments made by an -exe- Tf fl^cia"t?«rii 
tutor before any breach d condition of the fpedahy ^*|^^,J^**' 
ia ^im(U«h dtber of debts of an infiorior nature;, or 
^fi^Gies, ought to be allowed as a good adminiftca- 
tioB^a^inft the ip^cialty: The feroad is^ whether 
payment made of debts of an inferior nature* or of 
legaoes, -he^c^ie the •eacecutor had notice of tdiie fpe- 
oaky, on which the plaintiff* fues ought to be held as 
jgood jxayment^ or adminiftration, agaioil the jiJaintiff. 

If 
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B^'kimv,rhy. j£ j|jgy.g j^y^ many cafes, in which executors arc 
' liable to dangers, it is uot reafonable to encreafe, but 

rather to deliver executors from them. 

As to the firft queftion, it is eftabliflied in cafe of a 
bond on ftatute ftaple, with condition for performance 
of covenants, and the obligor or cogriizor dies in- 
debted by fimple contra£b> and his executor before no« 
tice of the covenants being broken, pays debts by 
fimple contraft, that is a good adminiftration. 

As to the doubt, at what time any breaches of the 
conditions were made, and from what time they ought 
to be computed, it is faid; no breach is committed un« 
til the account of the principal in the bond is taken, 
but that is too broadly Rated; it is true, it could not 
be fliewn how much was due, till the account was 
taken ; but if he is at any time guilty of a breach of 
his covenant to behave with fidelity, that is a breach 
of the condition of the bond, and in point of law, 
the penalty is forfeited ; and that would bring it to 
the queflion, how many of the fimple contract debts 
were paid before, and how many after that time. 

But as to the payment of legacies, after notice of 
the bond, and before a breach; I apprehend^ that 
would not be a good payment. 

For there have been cafes where the Mafter hath 
been direfted to fet apart a fund to indemnify an exe- 
cutor, though not againft common covenants ; but it 
is reafonable where a man hath been furety for an of- 
fice of great truft. 

And on the Jlrji queftion I am of opinion, that as 
to the payment of the debts by fimple contra& by 
executors before breach of the coflditionj they are 
good payments. 

As 



A.D,i752.] IN CHANCERY. ,^7 

• As to the y^r^^ queillon, I am of opinion, with K/»w^/«v. i)-r. 

regard to the'debts in general, that the payment of ^— — 

debts by fimple contrad by an executor in a reafon- 
able way, and without fraud, or laches on his part 
before, and without notice c^ debts by fpecialty, is a 
good adminiftration in point of taw. 

His Lordihip then cited fome confiderable anthori- 
ties for that pu^pofe. Davis v. Monkboufe^ in C. B. 
Hil. T. 2 Geo. II, & 3 Lev. 113. Vaugb. 94, and i 
Mod. 174. 

The di(lin£tion made, that if an executor is fued 
by a fimple contraft creditor, and judgment is obtained 
againft him, he having no notice of fpecialty debts^ 
and for that purpofe the judgment is in invltunt^ his 
adminiftration is good, is an unfound diflinftion, and it 
will lead to this, that no executor will dare to pay a 
debt by. fimple contrad:, >vithout being fued for it» 
though he cannot plead the fpccialties, having no no- 
lice thereof^ and he mull pay coils for it ; therefore I 
am of opinion^ that as to the payment of debts be* 
fore notice of a demand by fpecialty, they are to be 
confidered as good payments ; and ihat thecale of the 
Uew River Company agamft Brownjohn^ is a ftrong 
authority, and concurrent with the afore mentioned 
opinions* 

As to the legacies I (hould have much doubt, but I 
will not enter into that part of the fubjed ; as to the 
^ueftion, if notice of the bond to two of the op-execu- 
tors, will zS%Si the third, without fufiicient notice, I 
am of opinion it will not : it would make an execu- 
cor liable for the devaftavit of the others. 

I think further, all thefe cafes, cafe^ of hardfliip : 
bere a man is employed as a clerk to a partnerfliip, 

wherein 



»5* 
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Hittukhir.D^y. wherein the parties ought to ftate accounts m<mthly ; 

' ^ and on this foundation, the principal enterar iM> a^ 

bond with furety for performance of covenants, Mid* 
the obligees having two good fuiretiea^ (Ute no ac^ 
counts for eight years together ; and this hardflvp» is 
an ingredient in the ca£e of the execiit6r« 



iVef.454.S.C. 
Vid. Scr. 1 109. 

A will not 
£gnrd by the 
teftator in the 
pre fence of wit- 
Dcffesy but ac- 
knowledged by 
bini to the wit- 
nefTei to be his 
^ningi held to 
be good as to 
land. 



Grajifon v. Wifkinfdn. 

TpHE bin in this caufe was^or execution of the tmfts 
of the vnW of Thomas Cotes ; the heir at law eon«. 
trovertiBg the will : it appeared th€ fame harf becxi 
attcfted by three witnelTes^ in the prefence of the tefl 
tator, but that the teftator had not figned the feme la 
the prefence of the three witneffes, but had only ac^ 
knowledged that his nam6 fet thereto was his hand^ 
■writing* 

Mr. Solicitor General for the plaintiff,' infiftedthe 
will was duly executed according to the ftatute,* and 
cited 2 Chan, Cafes 109* Cook agarnft Parjons^ Trece^ 
dents in Chan: 1S4.. LeDiaifi againft Stanley ^ ^ Levins. t» 
5;^;i//j againft Cawdron^ 7th July 1733, by Sir^^ 5^ 
kyl. Matter of RolU. Sfo9iehoufe^. E^efyn^ $ P.Wm^ 
252. and Jo7ies v. Lake^ Hilary 1742, in j3, R. * 

' Mr. Wilbraham cfted Koyle v. Clark^ 3 Mod. 118.' 

No cafes were cited for the, defendant. 

Lord Hardnvkke C— This is aqueftion at law, but 
may be determined here on eviden<5e« at the requeft of 
the defendants ; and I will confideT it on the daufe 
of the flatute^ touching the execution of wills, t«tl 

ihea 
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then how &r that daiife is varied by the claufe touch* ^^ v* 
kg rcTocatioii& ' 

Suppofe a bondi or deed befigned, andthewitneft 
is called in» and the party acknowledges his hand 
thereto, if the witnefs figns it, it is an atteftacion of 
the aft : yet an acknowledgment of fealing, and deli- 
very is not fufficient evidence of fealing, and delivery. 

Further in cafe of a note, or declaration of truft 
which do not require the folemnity of a deed ; the 
witnefs declaring the party did acknowledge his hand, 
it would be evidence of the party's figning. 

Therefore, I conceive, upon the firft claufe in the 
ftatute, if the teftator having figned his will, did be* 
fore witnefies declare it to be his hand, it would an- 
fwer the purpofe of the firft claufe ; and the cafes 
import a teftator may (ign his will, in the prefeace of 
the three witnefles, at three diffisrent tinies. 

I will now confider how far the claufe rdaiang to 
revocations, ought to be coupled in conftruftion with 
the firft mentioned claufe. 

And upon that I am. of opinion, the claufe relating 
to revocations, doth not operate on the firft claufe ; 
and 1 hold, a will may be revoked by another wfll 
executed according to the dire6Ht)n of the firft daufe, 
and that the words, ^figned in the ptefcnce of 
three or four witnefles,'' refer to (bme other writ« 
ing of revocation to be executed by the devifor, and 
not to his will. 

Upon the whole, on the perufing of the ad, and 
on the authorities, I am of opinion, the will is well 
executed. 

It afterwards appearing, the third witnefs, who re« 
fided ist Holland, had not been examined, the Court 

ordered 
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Ha^iHsr.D^j , wherein the parties ought to ftate aof . to give an an. 
and on this foundation, the prin ifae will, or try it 
bond with furety for performap 
the obligees hamg two goo ' 
counts for eight years tog^ -"-— 
an ingredient in the of 

^ r. Champion. 

/ 

^C AeW that a wife cannot be taken 

•7 Jviy »7S2* >^^^^^ ^^^ ^ ''^^ ^^^^ ^^^ perfonal, and 

* Vcf. 454. s.c. . /fJ<-^€^ znd a wife hath no property. 






A will not 
fignrd by the 
ccftator in the " O 

rrSbuf.^'^ Brandon V. Knigbt. 

knowledgcd bv 

l;iff.rto b7' ,//^' ^y^ r^riiiw was ordered to ftand comuwtted for 

bf " o^r* ^ .i^^*^ ^jiiarrying a ward of the Court without penniiEon j 

^^ . «rarrant was made out to apprehend, him, but he 

^ald^not be found ; afterwards it was difcoyered be 

1^ a prifoner in the Marflialfeafor debt : his contempt 

t)eing criminal, not of a civil nature, he could not 

he charged in cuftody, efpecially as this Court hath 

nojurifdidion over the Marihalfea. After confider- 

ation. Lord Hardwicke C. ordered an habeas corpus cum 

cau/is to iflue, direded to the Mar(hal of the Marflial. 

fea, or his deputy there, to bring the laid Wardlow to 

the bar of this Court, to anfwer bis contempt. 



Ibfffiffhtf 
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Humphrey v. Taylon 5 Feb. 1751. 

Ambl. 136k 

^HE teftatrix by her will gives many legacies, and 



then to pferfonS her neareft of kin, one fliilling each, R«fi<*"« ^cvifed 
and the reft, and refi^ue to the defendant Taylotj and nature' of joint 
Andrew fFiacbin, and itiakes them executors j this, irrJUokeTb^i 
though not eicprellfid, was admitted in confideration jij^oLV(h,P 
of law, io conilitutc them joint tenants,} and by ,a ^*^' **^ ******♦• 
codicil (he Revoked her.will as to fTacHin. 

The plaintiffs brought their bill as i\ext of kin of 
the teftatrix, againft the defendant Taylor for an ac* 
count) contending that the revocation was a revocation 
of thcL whole gift of the perfonal eftate ; or if not of 
the whole, ftill it was a revocation of a moiety, that 
would have vefted in JVacbin. 

Lord Hardwicke C.-^There is no doubt but in 
point of law, an executor takes the whole perfonal 
rilate, thctefore the JUcclefiaftical court cannot diftri- 
butc. 

Tbid Court confiders executors as truftees for the 
next of kin, and liable to diftribute here, but always 
fubjefi to this ^ where any thing appears to (hew the 
executor was intended to have tt, ht fhall take. And 
what doth the gift of one fliilling to the next of kin 
amount to? It is always underftood they fliall have 
no more^ and that the defendant may take, as exe- 
cutor, and the devife to the next of i^in rebuts their 
tqutty of a refulting trufti 

But fuppofingthe defendant would not take as 
«xectttor^ I am of opinioix be is entitled to the whole, 
by the devife ; the whole of the eftate was given to 
both, and when one dieSj or is removed, that would 

Vql.L M fliarc 
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Jfumphrey r. 



fhare it, the. other takes. Litiletotii fe6t. 280. If 
there be a devife to two perfons, one capable^ one 
not, the rule of law is, the one capable ihall take the 
whole: and this is admitted in Lord Bridgman*% ar- 
gument. In cafes of redemption alfo the law is the 
fame. Davis. Kemp, i Eq. Ca. Abr. a 16. CarUr 4. 5. 
And fo in cafe of revocation ; for it is abfurd to fay, 
where the whole is given any part fhould be diftri- 
butable. Hunt v. Birtles^ by Lord King. 

Suppofe inflead of making a codicil (be had flruck out 
the name of //'Wj/«, the defendant would have been 
entitled. She hath done the fame in words^ there- 
fore let the bill be difmifled. 



Hil. 1751- 

A perfonal an- 
nuity put autrM 
1UC not deter- 
mined by Che 
death of the an- 
nuiuiil. 



Savery v. Dyer. 

T) ILL to be paid the arrears of an annuity given hf 
the teftafor to A.y during the life of his execu- 
trix* ji. was dead, having made his will,, and the 
plaintiff his executor, to whom he devifed his real 
and perfonal eftate. The annuity was not charged 
en the real eftate, but was confidered as a perfonal 
annuity, itbeing claffed with the legacies. 

The queftion was, whether the annuity was not de- 
termined by the death of the annuitant in the life-time 
of the autre vie. 

Lord Hardwicke C. — ^I- am of opinion the annuity^ 
is not determined ; for if a man gives a perfonal thing 
to another, it wants no words of limitation j and if it 
is a thing that hath duration after the death of the 
executor, it is tranfmlfTible ; though if a perfonal an* 
unity is given to ^., it ihall go to him for life only j 
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and if a rent is given out of land to J. during the life 5^>v.i».r. 
of 5., that fhall determine by the death of J., in the 
life-time of 5. 5 for it cannot go to the executor, being 
a realty, and it cannot go to the heir, being no fee : 
and bis Lordfliip cited 1 Roll^s Abr. 83U pi. 5. 
Cojley V. Gilfird^ a Vern. 35. 



Galway v. Earl of Barrymore. n March i7s«. 

"Dill brought by the plaintiff for fatisfaaionof adebt ^J^Ctfu. 

. due from the defendant the Earl of Barrymore. ^ Z^^'^Z'ti^^^^^ 

The defendant the Earl prepares a draught of his by w.idiia«i 
anfwer in his life-time (which was proved), and therein 
fays, he will do what is right and juft, but before the 
anfwer is put in, he dies : the defendant his reprefen- 
tative infills the plaintiff's demands are barred by the 
Statute of Limitations. 

Lord Hardwicke C.^ on appeal, was of opinion, that 
the words, be will do ivhat is rights and juji^ take 
it out of the ftatute, and therefore decreed fatisfaftion 
out of the affets. 

Where a man creates a truft for payment of his 
debts, a debt baned by the ftatute Ihall be paid. 



Fiflimongers' Company v. Eaft India Company. is March 175*. 

THE plaintiffs moved the Court this day, that the Application for 
1*1 iti*ii ti/* *** injundtion 

brick wall built by the defendants clofe to the to retrain buiid* 
wall of the yard, or terrace belonging to the plaintiffs' ITp^iigh", not"^ 
houfe in Fcnchurcb Street, fo far as the fame obftrufted, ^1^11";^^^ 

M 2 darkenedt 
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c^.TE^'iMdfs '«Jarkcned, or obfcured the plaintiftV Indent trin- 
Co. , Aavf lights, might be taken down, and removedi and 

**~*'~'*^ foran injnnfHon. 

THcCounfel'for the plaititiflfe prbpofed a trial,^hat 
damage it would be to have the ititcndedcreaion car- 
ried higher than their hotife. 

But the defendants' Counfel declined it, and in^ 
fifted, that as there was a fpace of feventeen feet be- 
tween the plaintiffs' houfe, and their buildings, it 
could not be confidered*2ls ^nuifance, there being 
many ftreets, and lanes in London not fo wide ; though 
they admitted it might in fome meafure obfcure the 
plaintiiFsMights: And they alfo contendedfor a right 
to build on their own ground. 

Lord Hardwicke €•— With refpedt to grandng 
trials, it is never done but by confent of parties, or 
with their acquiefcence ; and here the defendants de- 
cline a trial, therefore the queftion is, whether the 
plaintifisVcafe is fuch as entitles them to an Injunftion* 
As to the neceflity of this cafe there is no ground for 
an injuhdion, there beii^ig no immediate mifchief likely 
to enfue. And as to the queftion whether the plaintiffs' 
mefluage is an ancient building, fo as to entitle them to 
' the right of the lights, and whether the plaintiffs* lights 
will be darkened, I will not determine it here ; for if it 
clearly appeared that what the defendants are doing 
is what the law confiders as a nuifance, I would 
put ii in a way to be tried. If the faoufe were •built oa 
the old foundation, it would entitle the plaintiffs to 
their lights ds an ancient mefluage } but if on the new 
foundation, then the party mud fliew a new agree- 
ment, or fomething to import one, TheevidtoCc «8 
to that is not clear. 

But 



A. D. i75eO IN CHANCERY. i6s 

But I am of opiniofi it is. not a nuifance contr^y tp.^o*r5j"L*v. 

law ; for it is not fufficient to fay it will alter the Co^ ^^ 

plaintiffs' lights, for then no vacant piece of ground 
couli3 l^e built on in the city ; and here will be fcvea- 
teen feet diftance, and the law fays it mufl be fo neat 
as to be a nuifance. It is true the value of th^ plain- 
tiffs' houfe may be reduced by rendering the profpeO; 
lef$ pleafant) but that is no reafon to hinder a maa 
from building on his own ground. 

Therefore, take nothing by the niotion» 



fFifkie V. Holnie. >• April i75«- 



^ QUESTION arofe, whether a will executed in the ^,tljj*ff7 "*' 
prefence of two witneffes only was a legal execvi- power decretdr 
tion of a power to charge land ; and if not a ftri& 
execution of the power at law, whether the defeat 
ought to be fupplied in a Court of Equity. 

Sarah Rodd^m^ who furvived her hufband, by her 
will, (without reciting the power given to her by deed 
of the 14th May 1744), charged her eftate with the 
payment of the debts of her, and her hu{band. The 
Will was executed in the prefence but of two wit^C.flesJ 
and was not a legal execution of the power. 

Lord Hardwicke €h — \ am of ophiion this Court 
ought to aid the defeds in the execudon of a power, 
where it is for a valuable confideration, as for the 
payment of debts, or younger children** portions* 

I thought at firft it was dangerou&>that th^re (hould 
be a different rule of determining property here, and 
at tew ; iHit where a ^iU operates by way of ^ppoint- 
i]^Q]|i there is no danger in it } yet it is true at law 

M 3 that 
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mikity. Holme. 



that a power td be executed by will concerning lands, 
mud be executed according to the ftatute ; aqd here« 
in like manner, where the fame is voluntary. 

His Lordfliip cited Smith v. J/btotij iCh.Caf.%6^n 
Toilet V, Toilet, a P. fFms. 489. Earl of Carlijle v, 
Jiyjkt oi Marlborough J Mich. 1750} and decreed for 
the execution of the power. 



30 April 175 1. 

Service uf a fub- 
p«en4 for coils, 
the cl«rk in 
Court bein^ 
dc.idf ;)nd rhe 
futt abated) and 
«o other pro- * 
ceedin; to be 
had, but to re- 
cover the cofts, 
on the folic itor 
for the furviving 
defendanr, or- 
dered to be 
good fervice* 



Tyfen y.Ward. 

'T^HE defendants were ordered to pay the plaintiflfi 
their cofts. The cofts .were taxed, and a fubpoe- 
na for the cofts was fued out j but before the cofts 
were paid, Elizabeth Ward, one of the defendants, 
died : the other defendant fecreted himfelf, and his 
clerk in Court being dead, and there being no other 
proceedings to be had in the caufe than to endeavour 
to recover the cofts, and the furviving defendant not 
naming a new clerk in Court, it was ordered, that 
fervice of the label of the fubpcena on the defendant's 
folicitor perfonally, and leaving the body at the de- 
fendant's place of abode, fhould be good fervice oa 
the defendant. 



Eaft.T. 175*« 



Newport v. Moore. 
(Reg. Lib. B. fol. 312.) 



An infant, fent by his mother to Doway in Flanders^ 

The allowance for his maintenance ordered to be 

ftopt. He was afterwards brought to England, anc| 

carried to his mother's abode in the country, from 

whence 
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•whence he wrote to the Lord Chancellor and the foU- ^'w/*" v. 
citor in the caufe, craving protedion. His Lordibip , ,, ^ , ,,.i 
ordered the meffenger to bring the infant into Court, 
)vhicb he did ; and his Lordihip referred it to the 
Mafter, to approve of a proper perfon to be appointed 
guardian of the infant» and. In the mean time, to re- 
main with the meflengen 



Banks V. Farquharforu y M»y 175* 

(Reg. Lib. A. foL3370 ff;'^^' 



At the hearing of this caufe the preceding Friday^ 
the defendant produced a declaration of trufl; of 
ten Sun-Fire (hares, executed by fVilliam Watts^ fince 
dead, and a bankrupt, of whom the plaintiff is affignee, 
and witneffed by James Sterlifig of Hills^ in Scotland^ 
zadyobn Bland^ fince dead. The defendant not having 
proved the death of 5/a;jrf, and that *J/^r//;7f lived in 
Scotland^ he was not admitted to prove the hand. 
writing of the faid William Watts to the declaration of 
tru(l> and the fame was not admitted to be read in evi- 
dence* The caufe was put off until the fir ft day of 
the next term. 

Mr. Solicitor General, and Mr. Wilbraham on behalf 
of the defendant alledging the above fa£ts; and that 
the faid declaration of trufl was proper evidence on the 
part of the defendant, applied this day, for liberty to 
exhibit an interrogatory to prove the hand-writing of 
the (^id fVilliam Watts ^ and the hand-writing of the 
faid James Sterlings and John Bland the witnefTes, inaf* 
much as Bland was dead, and Sterling lived out of the 
JwiiSiftion of the Court ; which was ordered. 

M 4 Tanner 
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*7 July f 75*. Tanner v. Tvief 

»Vef.466. 

___ ^Hi8 bill was brdtight on behalf of affr infiwrt ? 
anddifmiffed with cofts, J\ie frofifein (imy y^m 
pillowed the coft« hp paid. 



s.c 
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|» June 1755- 



Mendes Da Cofia v, Dt P^^ 

rxRDER for placing out aii infant apprentice to a part 
ticular pcrfon named, and paying the apprentice 
fee, wiiboui a refermccy the Counfel fof the fathq? 
ailedging^ he thought jt proper. 



Attorney General v. Berryman^ 
(Reg. Lib. A. fol. 148.) 



The King*, fjgn JJ^^f^^^ Cbetbam, by his will, gave 500/., to be 
manual dire^cd paid iu twclve mouths after his deathj to be dif* 

/or!**to *f^fe pofed in charity at the difcretion of Dr. B^ryman. 
Tew; cftJte We never exercifed it, but by his will direfted, in cafc^ 
given to a truf- he fliould Hot reccivc the coo /., his brother (hould, 

tee to difpofe HI */% r r -^ -J » -r ^ ^^ 

f harity in bit ^d diTpofe of i( at his difcretumj and appointed his 

difcretion, which .^ . _, i • •«! '#^1 

he never cj^e- Wife executnx. She proved the will. The executors 
<««d. ^£ Humphry Cbetbam being advifed they could not pay 

the 500 /. with fafety, inftkuted this fuit for the direc- 
tion of the Court. The defendant Berryman^ the' 
brother of the above Dr. Berrytnar^^ by his anfwer 
faid, the tcftator Cbetbam ufed to go to daily prayers 
at the parifh Church of SuAndr^UnderJhaft^ aod 

tjwt 
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that he had difcourfed with die faid tcftatOT about Aiw gcm. 
leaving fbme l<pgacy towards the fupport of fuch daily ' 
prayers, and that Dr. Berryman had written with his 
amx hand on the back of a recommendatory letter 
the names of fome pcrfons he declared he intended to 
Ifit partakers of the charity. 

On the ixth February 1752, the cairfe was heard, 
when Lord Hardwicke C. held the legacy to be a 
good^ and fubflfting legacy ; but as Dr. Berrynum had 
not executed th^ truft repofed in him, it refted with 
the Crown, and therefore recommended it to the 
parties to apply to his Ma^efty to difpofe of the legacy* 

The executors of the teftator Cbetham and the de- 
fendant Berrynum applied for, ^nd obtained his Ma* 
jefty's fign manual, autborifing and requiring his 
Attorney General to make a motion to the Court of 
Chancery for the payment of 465 U to Richard Gatony 
one of the executors of the teftator Cbetham^ and to 
the defendant Berryman^ to be difpofed by them to the 
feveral peifonS| and to the ufes followmg, viz. to the 
troftees of |he parifli of Su 4^rew Underjbafi^ Lon^ 
donp pr to the truftees of the faid parifli for the time 
beit^, in truft for the better fupport of the daily: 
prayers in the faid church 200 /. ^ to Tbomas Batburft* 
80 /;, to Etiz.JVQQd 20 hy to James fVag/Ufffi^ L ; and 
fo divers othcx perfons^ fome 2 /. a j., others il.is. 
fsach. 

On the i2tH Tnne 1755, the faid legacy was 
ordered to be appUed agreeably to the fign manual (it), m ifinc n 

ft| Jnlf i4r9S. •I'Cfiffy given to a Uvnfk cbnrity not b«Mf prnttittao to take place, the lefacf 
p«d in oaokiics, purfuam to his Majcfty'i fiu manual : Qoa aoiety to tha Magdalen Hofaital, Ch« 
pilMMiairtftiMLa»;MX]ifif^^ ^^' 



HOTM 
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'^J"'y'-^'' Hornev.Lanoy. 

An infant was arrefted and thrown into prifon for 
t neceflaries : an habeas corpus was granted to 

bring him into Court to have a guardian affigned. It 
was attempted by petition, which was thought by 
Lord Hardwicke C. improper, and therefore iX 
was moved for. 



tt July »7S«' fFard v. Turner. 

»Vd.43i. 

s* c. 

„' ' ^HE plaindflf, as reprefentative of John Mofelj^ 

^ntunmtn ferought his bill to have a transfer of 600/. 

new South Sea annuities, and feveral fpeclfic parts of 
the perfonal eftate of fTiUiam Ffyj delivered to him; and 
to have an account of what was due to Mofefy for fer«' 
vices done to Fly. 

It appeared, that Fly in hs life-time had exprefled 
great kindnefs for the plaintiff's teftator ; and in the 
prefence of one Mounfey^ a witnefs; had taken three 
transfer receipts for 600/. South Sea annuities, and de- 
clared he would give them to the plaint iflfs teftator ; 
and in the prefence of one Greentreey another witnefi, 
taking the key of his fcrutore, took out three papers, 
and faid, " Here Mofely^ I give you thefe three pa- 
pers : thefe are for South Sea flock, and will ferve 
you, when I am dead j" and in the prefence of one 
Taylor declared, he gave the plaintiff's teftator all the 
goods, and plate in his houfc, fave his fword, gun^. 
and books. 

Lord 
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Lord Hardwike C. — Suppofe the fa&s above fwora ^^riv, Tum^. 
to were well proved, what is the law arifing on thefe "'" " 
fafts ? 

Firft, as to any part of the things given, except the 
600 /. South Sea annuities, I am of opinion the gift is 
not good, there being no pretence of any delivery, 
and It is too general. If they prove any thing, they 
muft prove a nuncupative will. 

Then for argument's fake, take the gift of the 
600 A South Sea annuities, as an independent dona- 
tion ; the quedion is, whether it be fuch a gift as the 
law of England will allow as a donatio caufd mortis. 
And firft the faft of the gift is proved only hjGreentreei 
whereas the civil law requires five witnefles, and limits 
it in point of value. Vide Jujlinian^s Injiitutes. The 
cxprefs gift fworn by Greentree is of the three receipts 
only, which the plaintiff would conftrue as a gift of 
the South Sea annuities. 

The queftion that arifes is : whether the delivery 
of the thing, given by way of donatio caufd mortis j is 
neceflary ; and if neceflary, if this delivery of the three 
receipts is a fufEcient delivery. I am of opinion a de- 
livery is neceffary, and that the delivery of the three 
receipts is not fufEcient to validate this aft. 

In the Roman law there are three kinds of donatio 
mortis, caufd : Firft, where the property in the thing ^ 
doth not veft, until the death of the donor : Second* 
where the property immediately paffes, but is defea- 
fible, in cafe the donor recovers :. Third, where the. 
donor moved with prefent danger, doth not think it 
fo immediate as to give the party a vefled intereft in • 

them, but only to take effeft, when the donor 

dk$. 

Now 



jyj^ REPORTS OF CASES [a6Gco,Il. 

mrd V. Turrnt, Now » to the fecond, the dvil fe^w Kqulres a ddi- 
^ very ; but as to the- firft,. and third, not an abfolute 

delivery, becaufe the property doth not completely 
pafs till the death of the donor. 

But the civil law is not binding in this county, &rther 
than it hath been received, and allowed here, and that 
snuftbe determined by authorities ; and the refult of the 
authorities is, that the civil law hath been received in 
England J only fo far as the gift hath been attended 
with delivery ; Swinburne^ Part eft. Scot. 6. Drury v, 
Smitb^ I Pf M^ms. 404. Law/on v. Law/on* ibid. 441. 
Jones V. Selbjfj Precedents in Chan. 300. Hedges v. 
Hedges^ ibid. 269. Snellgrove v. Bailey^ March 1744. 
3 Atk, 214. Miller v. Miller ^ 3 P. fFms. ^^6. 

Then I come to the queftion, whether the delivery 
of the three receipts is a delivery of the thing ; I am 
of opinion, it is not, and find no authority for it; the 
delivery of the thing given, is what is relied on in all 
the cafes ; the only cafe where a fymbol was held good^ 
was in Jones v. Selby ; the key of the trunk wherein 
the thing was kept (Exchequer Tallies), but I am of 
opinion that amounted to a pofleffion in the donee of 
the tallies, for the donor was reftrained from making 
ufe of them, without the confent of the donee, and 
the donor could not rightfully come at them, without 
the key. 

I think in like manner, as to a key of a warehoufe 
for goods, or of a wine cellar. 

But as to the delivery of the receipts for the ftock, 
it amounts to nothing } they being of no ufe after the 
acceptance of the ftock, and are feldom kept. 

Suppofe a mortgage, and a feparate receipt t^kea 
for the confideratbn money, ^d the receipt is defr 
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tcpcd ovcr^ k could not be a delivery of pdffeifion* m»a^. Turmet. 

Upon the whole I am of opinion thw gift is not — — - 

iralid, witbont a transfer, or fbmethtng tbac amounts 
to a transfer, and it being unaccompanied with a de« 
lifery is merely legatory, and amounts to a nuncupa- 
tive will, and allowing it would be a breach of the 
Statute of Frauds (tf> Theretbre let the bill be difi- («) seeSea. 19, 
totfled as to the gifts claimed. oah« fttmte!*' 



Terror v. Ferrar^ 16 juiy 1751. 



^HE defendant having obtained an order for time to ]2[|'h"ihdbSl^ 
anfwer, he applied and obtained another order to *.** »« o«Je' fof 
refer the bill for impertinence.: on application to dif- he cannot rt^ 
charge the laft order, Lord HardwckeC. faid, the Jl^^tfilLS^VS; 
general rule of the Court is, that where a defendant [!^?e"«iT*L? 
hath obtained an order for time to anfwer, be cannot <*»«• 
apply to refer the tnll for ii^pertinence, but he may 
for fcandal at tay time, the honor of the Court being 
conceftt^d, to fee there is^ no blot in the record^ and 
died Doughty Y. Heatbe^Sy L5 Jme 1738. 



Wiite V. Ifyyward. «5 Juiyt7?«» 



LORD^^tfr<iT£;/Vi(/C»—^In this cafe upon hearing the 
rf» ^1 I • ^^iv% « '•11. j^r ^et A *JL. ft 



S. C. 



caufe, the plaintiff's bill was difmiffed with cofts, ^"^■J*^)*. 



vived for coftt 



which were taxed j the plaifitff did not pay them, but ^^^'J^^^J^J^* 



ftood out procefs of contempt to a proclamation^where- uxed being 
on he was taken, and is now in the Flefet Prifon ; fince J"***"*"*- 
which the defendant to whom the cofts were to be pafd 
is dead, and the pnfoner applies to the Court to be 
difcharged, on a fuppofition^ that by the defendant's 
I death. 



1 
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n^hitt T. Hi»>* death, the caufe is out of Court, and his impriionmeitt 



"UiarJ, 



being for a contempt in not paying cofts only, the fuit 
i$ at an end by the defendant's death, and cannot be 
revived againft him. But in the prefent cafe, the cofts 
are taxed, and become a certain duty, and remain 
fuch, notwithftanding the death of the defendant, which 
diftinguiihes this cafe from fuch cafes, as where ac^ 
cording to the rule oiadlioperfonalis moritur cumperfonS^ 
they are confidered as a tort, or punifiiment, and by 
the death of either party, before the recovery, they 
drop, and are gone# 

The prifoner, therefore, is to be confidered in exe^ 
cution for a certain debt, or duty ; the cofts, which he 
is ordered to pay, being aftually become fuch ; and in 
order to determine the queftion, whether the prifoner 
may be lawfully detained on this procefs, wherein he 
is in cuftody, I (hall confider how far the procefs of 
this Court, is like that at common law ; the procefs 
of this Court for contempt, being fupported by its 
analogy to that of common law. And there the pro- 
ceft goes in perfonaniy et rem. Suppofe a judgment 
obtained by the defendant againft the plaintiff: the 
ftatute gives him cofts, and he hath a right to take 
out execution for them ; or fuppofe a plaintiff hath a 
judgment for debt and cofts, and he takes out a ca* 
pias ad fatisfaciendum^ and the defendant be in ezeca-> 
tion thereon, and the plaintiff afterwards dies, the 
defendant will have no right to be difcharged. 

There is a great difference between original, and 
judicial writs ; the death of the party will abate the 
former ; whereas the latter are not fo abatable, but 
the perfon in execution muft fo remain till fatisfadion 

madic 
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made of the debt, or dutv, for whith the writ was *'*'" *• ^v- 
Tued out, though the party fuing out be dead. — . 

It was indeed formerly held, and Lord Hobdrt was 
of that opinion, in Fojler v. Jackfortj Hobart 52* 
that where the party taken in execution died, the 
debt was thereby fatisfied, and no remedy might be 
bad againft his reprefentative, or eflate for the debt ; 
but at the fame time, Lord Coke was of a contrary 
opinion, and to reconcile this difference, the flat, of 
21 jfames the ift. ch. 4. waa made, whereby a new- 
execution is given againft the eil^te, and effe&s of the 
party fo dying, 

I do not kno\^any cafe in the books which hath a 
greater affinity to the prefent than Clerk v. Withers^ i 
Salk. 323. The adminiftrator fued out z fieri facias 
on a judgment, which was delivered to the flieriff ' 
the I ft of Augufij- wjio feized the defendant's goods, 
> and afterwards, viz. the 9th of September, the admi* 
' niftrator died ; the Iheriff returned, that he had feized 
goods to the value, but they remained in his hands, 
fro defeSu emptor um, and on the 20th of September, that 
iheriff was removed, and a new one fworn in ; and the 
defendant fued the old Iheriff to have bis goods again, 
and judgment being againft him in the Court of Com- 
mon Pleas, error was brought here ; and it was ob- 
je£i:ed for the plaintiff in error, that the execution was 
abated, and nobody could perfeft it : not the execu. 
tor of the adminiftrator, becaufe he came in in autre 
droits and the adminiftrator de bonis non, could not, 
for he was paramount; and that this wa^ not vvichin the 
flat, of 17 Car. 2. ch. 13. for that only regards cafes 
after verdift : but per curiam^ this fcire facias againft 
the (heriff is not maintainable, and feveral refclutions 
were made in the cafe, the firft of which is, that 

the 
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miHw.Bay^ the plaintiff^s death did not abate thc^eri f^uis^ and 



VforeL 



that theiheriff^ notwithftanding that, might proceed in 
it, becaufe he had nothing more to do with the plain- 
tiflf, for the writ conmiands him to levy and bring the 
tnoney into Court, which the plaintiflf doth no iVay 
hinder ; befides an execution is an entire thing, and 
cannot be fuperfeded after it is begun« This was 
a determination in the time of Lord Chief Juftioe 
Holtf and. it hath never been contradicted ; and it hath 
been refolved, that whfcre z capias ad faiisfacUndum 
was taken out, and delivered to the iberiff, who took 
the party thereon, and returned a api on the writ^ 
although the plaintiff were dead at the time of the 
aftual taking, the, executor or adminiArator, without 
any new procef^, or revival, hath a right to have the 
body of the defendant in execution, which the law 
gives him as a pledge for the debt. 

The writ oi capias adfatisfaciendum dire£ts the (heriff 
to take the body adfatisfaciendum the plaintiff^s debt^ 
The £itisfa&ion is the end of the writ, which attaches 
him from the inftant it comes into the hands of the 
.flieriff; and the plaintiff hath no further a& to doy 
but to receive fatisfaifUon ; nay it was formerly beld^ 
.that executions attached from the tune the writ bore 
tefte. 

In the cafe before me, the plaintiff is in execution ^ 

but that makes no alteration in the reafon of the 

. thing, becaufe a defendant may be coniidered as an 

ador to a particular purpofe with equal jNTopriety, 

as a plaintiff originally fo called. 

I think a fequeftrationin this Court hath the neareft 
analogy to a fpecial capias utUgatum. Difobedience 
is the ground of both.proceffes : but although this 

fort 



fort of prodefs iflucs for contempt, it is likewifc for ^^^"'' ^^^ 
a debt or duty ; and where ihi fequeftration is folely ■ imhiibij • 
for a contempt, it dies with the party who fues it 
out, which makes the eflehtial difference between 
that, and' the procefs in thje prefent cafe, where K is. 
in nature of a capias ad fathfacitndum a certain debt* 
In anfwer to the objcdtoir, that if in the prefent 
cafe, there is no reprcfentativa of the deceafed de- 
fendant before the Court, and ;he caufe be out of 
Court, perhaps Iheprifoner may remain perpetually 
where he is ; if the deceafed defendant hath'n>adc aa 
will, and nobody would take out adminidration to 
him, and^ fo a confiderable time (hould run,^ an4 the. 
prifoner n;iad6 application to the Court for his dit ^ ' 

charge, and at th«fame time offered to pay.thccoftii 
for which he is ivt cuftody ; the Court wouId> in oafo^ 
no reprefentative came before ihe Court, ou the beft 
notice that could, in fuch a cafe, be giren, and 
proof therdof laid before the Court, exercife it's diC* 
cretion> and perhaps difcharge the prifoner; butthac 
is not BOW the cafe } and the Court will give a pro* 
per dtae for the defendant's reprefentative to come in» 
and revive> and not at tbia time diCsharge the plain- 
tiff, who is imprifoned not for contempt, but is tQ be 
coniidered in executidn for a debt ; And on the othef 
hand, no repreifexxtative appearing before the Courts 
to whom the iatisfa£tioa for which the prifoner is de^ 
tained) may be made, it wilt be very hard to render 
him a perpetual prilbner, and therefore the prifoner 
muft be remanded \ and let the reprefentative of the 
deceaied defendant revive on^ or before the laft day 
ef MicbaeUns^ term, otberwife, let the prifoner b^ 
difcharged: from his impriibnment. 
VqlA. N ' Row 
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ioiiMwifij. Raws V. Beavis. 

j^£KT5 and profits of a real eftate defcended» are to 
be accounted for» and applied, before the inhe- 
ritance is fold, and applied. 



tfOA.f74}. , Bedford y. Coke. 

yid,ivcf.ii6. ,^ »•. . i., 

'nMaj. (Keg. Lib. A. fol. 22 1.} 

iXr»nd to. pHi^l' ^^c l^^e of H^barton, being indebted by 

Stlte"S? mortgage and otherwife, by indentures of Icafe 

liquidated^ and releafe dated 19 and 20 March 1691, conveyed 

^3!^faitc. eftates therein mentioned, to the Honourable A. 

^^ Denton^ Gii/on, and others, in truftj to fell any 

part thereof for payment^ of bis debts, &c. On hear- 

ing the original caufe» the 19th of Auguft 1 713, on a 

bill filed by the creditors for the purpofe, the trufts of 

the deeds were decreed to be executed^ and the eftatcs 

to be fold, and the purchafe money to be paid to the 

truftees, to be applied, firft, in payment of the mort* 

gages, and incumbrances according to thdr priority, 

and then of the other creditors, and the furplus to be 

paid to the Duke. 

The Duke afterwards went abroad, and was out- 
lawed, and attainted of high treafon ; and dying fo 
outlawed, and attainted, his eftates became forfeited 
to the Crown. While in Spain^ he married a Spani/b 
lady, and by indentures of leafe and releafe, dated the 
13th and 14th oi Aug. 1726, after reciting his mar* 
riage, and that by articles of agreement previous 
thereto, he had agreed to fettle on her 500/. a year by 
way of pia-moiieyj andr laooA a .year, as and for 

her 
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her jointure, and In lieu of dower, he, in purfiiance of ^<^«r^ ▼. c$h. 
the agreement, conveyed his eftates in Btkhj We/imor- ' 
iand^CuniberlandXork.zniN^ddlefex, and all his lands, 
&c. td truftecSj upon truft, out of the rents and pro- 
fits*, or by leafe, to pay thofe annuities, in lieu of dower^ 
and reciting, that the Diike's (aid eftates were incuni 
bered, ind that he thought himfelf bound in honor 
to fedi)*e the ilaid aiinilities, he confefled a judgment 
to fecure the (aid two annuities, in cafe the Duchefs 
ihould be evi&ed from the eftates. 

The Duke being dead, by letters patent, dated 24th 
of April 1 733, the Crown granted the Duke's e(iates> 
to the (ame truftees, upon truft, to fell the fame, oraujr 
part thereof, for payment of the Duke's debts, and to 
apply the furplus to the ufe of the Lady Jdne C$ke 
and Lady Lucy hdorris, his fifters, and co-heirefleg 
at law : Lady Lucy Msrris afterwards died inteftate ^ 
and Lady y^in^ Coke who jfurvived her, became entitled 
the whole furplus. 

Part of the dbtci werc.fold in 1738, purfuant to 
the decr^ in the original caufe, and the niortgages 
and incumbrances, were paid aoiordmg to their 
priorities. 

The Duke having contra£led fre(h debts after the 
execution of the truft deeds, and difficulties arifing 
from the claims of the Duchefs, and other creditors^ 
refpefdng the priority of their demands ; the prefent 
fuit was inftituted to carry into effe£t the former de* 
cree, and to fettle the priorides of the difierent 
ckumants. 

Upon hearing the caufe, the 25th, 27th, 28th, and 

the 29th Oilober 1 743, the Lord Chancellor declared, 

that the 500 h a«year to the Duchefs for pin-money, 

N 2 was 
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^afifUy. Coiri was to be coiifidercd as fatisfied, t^o the time of the 

" death of the Dukci and that from that time there tras 

\o be taken ah account of what tras ^nc in refpcd of 
It, and likewife for the i20o /. a-ycaf ; and the Mafter 
Ivas alio to take an account of what wa« due to ail the 
other creditors of the Duke of Wharton^ and to com- 
pute interen; on fuch of their debts as carried intcreft> 
according to the rJite of Sntereft they earned ; and the 
^Mailer was to carry on the accounts dircfted by the 
original decree of the truft eftatcs in the deed* of 
1691, and ftate the furplus ; and the Mafter was to in- 
quire, what other eftates there were of the hteDoke, 
not coraprifed in the d^eds of trtrfl, and they, or fo 
much thereof as was neceffary, were to be fold, and 
the money applied in payment of ^e debts, &c. 
Upon caking the account of ^at was dtie to t!i(fDii« 
chefs under the decree which is dated '29 th-JNIn;. 1743 

fo^uf: ^^^•^' '(tf), under the thle 6f Bedford v. Csbfotiy in refpcft of 
^ the faid annuities, it appeared by the report, wUch is 
dated 4th }fuffiji 1 )^(>, that there was due dn account 
of it 2a,S48 /. Hi. li* and the annuity tiot faaTing 
been regularly paid, Sind being her principal fispport, 
ihe was under the neceifity of taking up money atia*- 
terell, to maintain herfetf. 

(*)7Det.ir5» A motion was this day (a) made by Mr, Solldtdr 
Gttitni^r.Noelj andMr. Wilhrahatn^ on behatf of thef 
Duchefs of Wharton^ to be paid intereft for the arrears 
of hei: annuity from the confirmation of the Maftex^s 
report liquidating the arrears. 

A £milar apptication was alfo made on behalf of 
the fimple contract creditbrs, upon what was due to 
cbem refpe^vely^ although the confideration of in* 
13 tercft 
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tereft was xK>r refisrved, xk>r aay.iiir«£kIon rolatiog tp s«^rdv. Coa^. 
jatereft given by the decree. " • - 

Mr. Attorney General and Mr. Or J were counfel 
for the plaintiffg. 

Lord Hardwicke C— rThe queftion in this cafe, fs, 
whether, where a decree direfts an account of the 
principal money, and not intereft, and doth not even 
refervc intere'ft, the liquidated fum upon the account 
taken ffiall carry intereft from the confirmation of the 
report* The cafe is hard, and if I could come at it 
agreeably to the rules as acknowledged, I would do it. ' 

Here intereft is not even referved by the decree, and 
intereft for the arrears of an annuity is not ftriftly 
due, but depends upon (he circumftances of the cafe. . 

Sofmetimes there may be a legal remedy for interefty 
but where there is no legal remedy, the Court hath, 
it it's difcretion, given ic 

The firft queftion, therefore is, whether the Du* 
chefs is intitled to it by the ftri^ rule of the Court, 
^ a rem judicatam? If not, fecondly, whether the 
Court hath a difcretipnary power to give it ? , 

As to the firft queftion, whether the Duchefs is 
entitled to intereft by the rule of the Court, I am of 
opinion, (he is not ; for at law, where there is no 
penalty, you can have no mtereft, yet where there is 
a penalty, you may levy the whole. — ^But it is true 
you have another method to come at ir, if inftead 
of taking out execution, you bring an adtidn of 
debt on .the judgment. IBa it ftands at law« 

How is it then in this Court ? If a decree is made 

for a fum of money, and t\iirt Is a 4elscy in payaieaty 

I do x)ot know the j^aintrff can come, and pray interef! ^ 

N3 &it 
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S€^i^dv.c$if. £|^t j|,g method where a decree is made for an account, 
i^nd the Mafter is to compute intereft^ is this : the Maf^ 
ter in computing fubfequent interefi^ computes it on the 
liquidated /urn from the confirmation of bis report^ 

I do not recollect an indance, and have not heard 
one cited, where the Court hath gone the length of 
what is now prayed : If any can be found to warrant 
sne in doing it^ I fhall be pleafed ; therefore let the 
motion ftand over, and let precedents be fearched* 

It {(ood over from tune to time for four months ; 
fearch was made by Mr. Howard and the other Regifr 
ters» and by gentlemen at the bar j biit npne werp 

(-) VM. Mor. ^ct with, and the motion dropt Ca\ 

gan V. Morgan* ' r v y 

Jnfr. Conon v. White, 17 June 1752. Mrs. White was dircAed lo be paid arrears of an tnnuiqr 
with intereft from the confirmation of the report. Vid. alfo Adob. 1 VcC 661. lad R^al y* Brere<v 
ton, tnfr. j.O. 



iSDeci 1752. yoyce y. Barker^ 

^— ^1 ■ J 

I^N application that the plsuntif might dtSt to pro- 
ceed in this Court, or at law ; liberty was given 
to make afpedal eledion to proceed in this Court for 
the two years' rent in queftion, which had incurred 
before the defendant came into pofleffion, and at law, 
for the rent accrued i|i %\ke defend^mt's pwn tiiAe* 



»T|t. Bradley v. Crackentborp. 

T^BPOsiTioN of a v?itnefs examined de bene ejfe^ di« 

' reeled to be ppbliihed in order to bf ufed at a tri^ 

at law, the witnefs being a^e4i and in^, smd unable 

to travel. 7 t W^'jf 
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Manly v. Eyton. »3 jm. ,75 j. 

QN application that the tenant might pay his rent^it 
was referred to the Matter to take an account o| 
what was due from him for rent. The Mafter having 
made his report, on affidavit of fervice of the report, 
smdof demanding what was reported due, and that 
the tenant had not paid, he was ordered to ftand 
committed without appomting a day for i(. 



Garth v. Cotton, (a) 5 P«b. 1751^ 

SAtk.7ji. 

T oRD Hdrdwcke C. /^t-*'.^ ^ 

^ The End of the bill is, that the defendant may S^Ic^m^^ 
account, and make fotisfaftion to the plaintiff for all JStsSlS'ttta 
foch fums of money as he hath received by a foil of "^^""^j^j^ 
timber upon the cftate in queftion in the year 1714, . 

with intereft. 

The cafe is this : Richard Garth Efquire being feifed 
so fee, by will devifed to Richard Bovey^ father of the 
plaintaF, for ninety-nine years, if he (hould fo long 
live, without impeachment of walle, voluntary wade 
excepted, on condition he took upon himfelf the fur« 
tiame of Garth ; and from and after the forfeiture or 
determination of that eftate, to the ufe of truftees dur- 
ing the life of the faid Richard Bovey^ in truft to pre- , 
ferve contingent eftates, but nqverthelefs to permit 
the laid Richard Bov^^ at and after his full age of 
twenty-one years, to receive the rents, iffues, and 
profits thereof during his life^ with remainder to his 
/ N4 fi^s 
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""' remainders to Avery Garth and. his fons in like man- 

. ..' ner (all which determined foon after the teftator's 

death}/ vith the ultimata remainder to Sir JmbK Hirnf 

Citum, the defendant^ grandfather^ in fee fimpk. ' 

Of this wUI the taftaror mgdc Catberim hk vifo 

tXiS«!^tTlX• 

On the 1 8th Jifly 1700 the teftator died. 

On his death the plaintifi^'k £aher entered upon tho 
eftate, and performed the condi^ioi^ of .taldhg on him? 
felf the furname of Garth. 

Sir John Hind CQiton, itie defendant's grandfather, 

4ied, whereby the remainder in fee defcended to the 

laft Sir John Hind Cotton^ his fon and heir, and in 

^ * i^hom the remainder of inheritance was becomt; 

wft^d^. : ' 

Qn*t}fCi%A.Fdtrmry tji$y (he plaintiff's father 
fxecuied a letter of attorney to Reginald Marriott au, 
thorifiag him to come tp fin agreement with Sir yoha 
Hind Cotton, the remainder man in fee, for a fall of 
timber on the eftate. 

On the i6th oi j^tily lyi^^ articles were entered 
into between the plaintiff's father, by Mr. Matriot 
his attorney on the one part, and Sir yohnHmd tUrt^* 
ion^ the defendant's father, on the other part ; redt^ 
ing, ' that' the plaintiff's father was felfed for Kfin 
(which is not true, for his eftafe was only for ninety-* 
nine years, determinable on his Hfe^, with remanndar 
to aril his fons in tail male, with remainder to 1^ 
Johii Hind Cotton in fee ^ that the plaintiff's htber had 
then no liffue male ; that he had defired Sirjohml^iii 
tkitoh to. cdnfent (q the cutdp^ down/ and |elBng 
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part of the timber then ftanding,aad growing upon the Gsnh y^c^ 
prcmifes. ' 

Upon thefe recitals, it is agreed that fome perfon 
authonTed by the plaintiff's father, and fgtne perfop 
autfaoiifed by Sir Jobn Hind Cotton, fliould view, and 
mark what timber trees were then fit to be cut down. 
That then the parties fliould agree, and appoint by 
writing under their hands, how piany of the trees lb 
piarked fliould be cut down, and fold for the belt 
prices that could be got. 

That Sir John Hind Cotton fliould not take any ad- 
vantage of the cutting of the timber, nor fliould it be 
pftccmcd wafte, nor any advantage taken thereof on 
pretence of it^s being wafte, 

The firft tnift of the money to arife by fale of the 
timber i^, that it fl^all be applied to pay all fuch debts 
as were owing by the teftator at his death, together 
with the legacies by ixim given, ^hich have ^ot, nor 
Aall be paid out of the perfonal eftate, (although it is 
admitted, by the anfwer of the original defendant Sh- 
jQbn Hittd Cotton^ the defendaht's father, that the 
eftate deviled was not ftibjeft to the payment of the 
teftator^s debts) : that thcrefidue of the money arifing 
by tha fale of the timber ihonld be divided into moi- 
jblie8 ^tween* the pUintiflfs father, and the late Sir 
John HindCottw. 

The articles then take n<Hice, that thet^ wsis a fom of 
1787/. $s. 6d. then in the hands of one of the Maft:ers 
of this Court, being (he produce of timber fold oflf 
the eftate, by Sir John Hind Cotton, the defendant's^ 
grandfather, which was ckiimed by both parties ; and 
it is a^ree4 (hat tl^e money fliall be paid out of Court, 

and 
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cnrtkv.ecit^ . j^jj J applied to the fame purpofes as the money to arife 
by the timber then to be felled. 

It is further agreed that the death of the plaintifTs 
father without iflue male^ or his having iflue male on 
the death of Sir Jobn Hind Cotton^ fliould make no 
alteration in the terms thereby agreed on^ but thac the 
partiest their executors or adminiftrators, fhould, not- 
mthflanding any death or alteration, have the like 
ihare and benefit of the wood and timber to be felledj 
and cut down, as if all fuch wood and timber bad 
. been frlled and cut down, and the money divided and 
paid between the plamtiS's father and Sir Jobu Hind 
CoUoHy before fuch death, or alteration. 

Then follows a claufe for applying the teftatbr's 
perfonal eftatet in the firfl place, to thepayment of his 
debts and legacies* 

Sir John Hind Cotton, the original defendant, ad- 
mits by his firft anfwer (which is not replied to),- that 
he received about the fum of ipoo A for his (hare of 
the money for which the timber was fold^ 

At the time of entering into thefe articles, and whei^ 
the timber was felled and difpofed of, thepiamtiff'uw 
. not iornj but bis father was then married to Mary 
Ptdkn hia firft wife ; and it is fworn by the firft an- 
fwer, that he had been married to her for feveral years 
without having any iflue, and was not then likely to 
have any by her. 

In September 1 7 1 6, ihe died without ever having had 
juiy iflue, and fome time after the plaintiff's father in- 
termanicd with Elizabeth Emtrfon% 

On 
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On the a6th of May 1724, the plamti£? was bdni, C^^^v^Crttw. 
vhich was aboyt ten years after entering into ih« 
articles. 

On the nth of January lyif^ the plaintiff's father 
died, leaving the plaint iff^ his only fon, an infant^ who 
then became entitled to the eftate as tenant in tail in 
pofieffionf 

On the a6th of May 17454 the plaintiff attained his 
age of twjenty-one years, and in Trinity Term fol* 
lowing fuSered a recovery of the eftate to tha ufe of 
himfelf, ^d his heirs. 

On the sotfa of May 1748, the original bill was 
brought by the plaintiff againft Sir j^bn Hind Cotton^ 
who dying before a determination, the fuit hath been 
revived againft the defendants his ezecutorsj and the 
£une relief is prayed out of his affets ; And affets are 
admitted. 

Upon this cafe the general quoftion is^ whether the 
plaintiff is entitled to fatisfa&ion for fo much as Sir 
yobn Hind Cotton the father received out of the inhoK 
ritance by the fall, and Daile of timber before the plain* 
tiff came in efi^ and confequently before be had any 
eftate in him in the land, and whilft the remaindcTt 
which veiled in him afterwards, reft^d in mere QOHf^ 
dngency, or poffibility. 

This hath been admitted at the bar on all fides to he 
entirely a new queftion, upon which there is no pre- 
cedent, and which hath never been brought into judg- 
ment before. 

It hath been admitted alfo, that the plaintiff can 
liaveno remedy at law, either in hisownQame, or \u 
(he oa^es of the truftees^ to preferve contingent re- 
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G^rti v.Cof/off. mainders, buttha^ his only poflible remedy is in ^ 
*""^ court of Equity. . - 

This made it neceflary for the Court to proceed 
iRrith great deliberation before a decifion was made, 
vhich would be the firil precedent after the invention 
of truitces to preferve contingent remainders, now 
about a hundred years fmce, and which may bare ea;* 
tenfive confequences a$ to other cafes that may ariCe. 

In order to determine whether the plaintiff ia enti- 
tled to the relief he prays, it will be liecelTary to. take 
feveral matters into confideration ; to lay dowp fomf 
that are plain, and to clear,, and eftabliih others, that 
appear more doubtful. 

Firft, That the ftripping of this eftate of the timber 
was a wrongful ad, is clear from the nature of the 
Ihnitations. 

The plaintiff's father was only tenant for yearly 
puniihable for wilful walle, and had no prefent right 
to, or interefl in the timber, other than the iqaft^ aiwl 
4)ade, and neccflary botes. 

The'^defandaBt's father had no prefeat right to.cut 
It down, but in his turn, according to the order of 
limitation. It is true, the inhericance was vcfted im 
Kim fubje£):^to ^pen, and. let in the contingent rcmatii* 
der when a fon fliould come in effe ; and in that qua- 
lity the timber part of the inheritance was veiled in 
him ; but he had no prefent right to take, and ufe it. 
The truftees, who were feifed of the freehold, might 
have reftrained him in this Court by injundion ; and 
the plaintiff might have brought an adion of treijpafs 
againft him, for his entry^ and tortious ad, 

Further* 



^aifberj it was the 4tity of the plamtiff'^ lather fo (^^^ ^.o^ttm. 
to have done, iwt «Dly ki refpeck of the trefpafs upoa " 

himrelf, whkh he iiii^t have waived^ but in refpe^h 
of the privity which was in expe&ancy between the 
timallt for years, and the contingent remahidef man^ 
when he ihould come in i^ : £br i)ecweentthe tenant 
Uxt years and the lefibr^ or the reftiaindd* jman of this 
inheritance^ there is a privity. And before the Sca« 
tute o( quia emptores firraruni^ z tenure arofe, and 
this flid^es a tenant for years a kind of iidnciary for 
the leflor, or the remaindcfr man^ who ftands in hia 
place. 

As this f& was wrMgful both in Mr. Gartb the 
plaintiff's father, and the late Sir John Hind Cotf- 
tm ; (b this wrong was committed coiUufively between 
themt when I fay <ollafively, I do not mean an 
iiqaikms intention, for they might miftakethdrxighc; 
bttt that win not vary the cafe in re^eft of the right 
of others. This appears by the whole frame of tfab 
«ticles, which are ah sigreement co do wh&t ileither 
c^ them alone, not both together, had m light to 69. 
Itt order to this, the plaintiff '« &theiris redted to have 
the freehold, wfckh lie had not : A colour is given 
to ifie tiMfa&ion as if it were lor paymentxf the debts 
of the father, to which it is admitiwd the dlate was 
not liable : Andst is expre&Iy ilipahued, that evca in 
eafe the plaintiff's father (hould 4ie, leaving iffine male, 
before all the timber fliould belelled, and the money 
divided^ the parties to thefe aTtictes, u-e. the tenant 
for yeiirs, and the remote remainder man, ihould have 
the fame ftares, as if all the timber had been felled, 
and t^ money divided b^are (och death, oralteration 
had iiappenedt 

Can 
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Garth V. Cotm, Cw there be k ftroiiger {vodf of coili^ioii tfaaii 
-''' ihis ? The tenant for yeart enters into ixk agree- 

ment, not only contrary t<J hi$ general privity^ 
and truft, (if I may fo lpeak>, btit both t;hc panics 
bind ttemfelvw in plain terms to injure the remain* 
der manj even after his eftace Ihould become Vefted, 
if that event ftould happen before this deftru&ion wak 
completed; , , 

The next thitig which is plains and felf-evident is^ 
that this wrongful coUufive tranfa^oii hath turned to 
the damage, and lofs of the plaintiflF. . 

The next enquiry is, whether the plaindff is enti- 
tled to cmy remedy in this Court upon the principles 
offequity; 

At law it iSadmittied^ as t faid before^ that he caii 
have none : And it mud be admitted further, that if 
the limitakioii to truftees to preferve contingent re^ 
mainders hid been out of the cafe> he would have 
l)ad none in equity^ 

Indeed^ as the plaintiff's father was nkidie only te» 
nant for years, if there bad not been fuch a limitation 
to the truftees, all the contingent remainders would 
have been vmd^ for want df an eftate of frdehbld to 
fupport them ; and Sir John Hind Cottm would have 
had the immediatefreehold^ as well as the inheritance in 
him, whidi Would have given him a clear rights But 
if the plaintiff's father had been tenant for life, and 
there had been Ao fuch limitation to the truftees, the 
plaintiff could even then have been entitled to no re* 
medy, becaufe his whole ufe in the land, whilft it 
remained in tontmgency, would have been in the 
power of the tenant for life to bar by fine, feoffment, 
or furrender to the remamder man veiled. And there 

could 



could have been no pretence for this Cduhto intet-^ dartk y.cott$m. 
pofe to preferve, or reftore to him part of that inhc* ' 
ritance, the whole of which was in the power df 
the tenant for life. 

Therefore the (Irefs, and foundation of the p}aintiff^8 
equity depends entirely upon the eftate limited to the 
truftees to preferve the contingent ufes, and the cotu 
iequences from thence. 

In order to determine concemmg the force^ and 
operadoQ of this in the prefcnt cafe^ I will con*^ 
fider, 

Fir/^t What is the intention, and ufe of creadhg 
limitations to truftees for preferving contingent re^ 
mainders. 

' Secondly J What eftate fuch truftees take in point of 
law, and what actions they may maintain at common 
%iw. 

^birdfyy What is the nature, and extent of thb 
truft in equity, and what remedy they may purfue in 
this Court. 

Fourthly^ How far, and in what cafes fuch truftees 
may be charged in equity for a breach of truft, or any 
other perfbn be a£fe6\ed by their a£ts, or laches in breach 
of their truft. 

Firji^ The intention of limitation to truftees 
to preferve contingent ufes, took it's rife from the 
determination of two great cafes, reported by 
Lord Coke in his firft volume ; Chudleigb*^ cafe, 
Hil. 31 Eliz.^ and j4rcher*s cafe, Mich. 39£//z. ; 
though it was feveral years after thofe refolu* 
tions before that light was ftruck our, and it was 
not brought into practice amongft conveyancers till 
the time of the t^furpation, when, probably, the pro- 
viding 
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(?«r/i V; cor/o/r. Yiding againfl: forfeitures for %hat was then called 
"^ treafan, and delinqUeQcy, wa« an additional motive 
toit. . / 

Let us fee, then, what were the daicns, and defe&s 
which wanted to be filled up and remedied in confe- 
quen^e of thofe two judgments. . • 

The grand difpate in Cbudkigh^s cafe was concern-* 
ing the power of feoffees to ufes created fince the ilat^ 
oiiyH. 8. chap, lo. to deftroy contingent ufea by 
fine> or feoffmenti before the contingent ufe came into 
being. 

In order to determine this, the Judges entered into 
Tery refined, and fpeculative realbnings, fome of which 
(I fpeak it with reverence,) are not very eafy to com- 
prehend. 

They all agreed, that where there is a conveyance 
to ufes ; — to the ufe of the father for life ; remainder 
to his firft, and every other fon in tail, with remain- 
ders ov^r ; in all thofe cafes no ellate at all is left in 
the feoffees, but the whole eftate is divefted, and 
drawn out of tbem by the Statute of Ufes. 

But then came the queftion rerpefting the contingent 
ufes to the fons not in ejfe. On the one ftde, though 
they admitted there was no eftate left in the feoffees, 
yet they faid there was z/cintUlajuriSj % power of en« 
try to preferve the contingent ufes, if by realbn of di£- 
feifin, or difturbance of the eftate, there (houid be occa* 
(ion : for, fay they, no ufe can be executed by the 
ftatute, uniefs there be aperfon feifed to the ufe, and 
alfo a c^ui que ufe. And if any difieifin, or difturb* 
ance of the eftate (hould happen, the right to the tde 
cannot be executed within the ftatute^ therefore, left 
thefe contingent ufes ihould be deftroyed, and not 

executed. 
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aecuted, there nuft, by coaftru&ion of the ftatute^ Oarfk r. c^/««. 

be fuch a power of entry left in the feoflfecsj aod dieir 

heirg. 

This was the opinion of the greateft part of the 
Jttiges. 

Others of the Judges were of opioioBi that there 
ms not only no eftate left in the feoffees, but no 
power, or right to enter^ nor any thing to do with the 
land ; but that they were at firft only conduit pipes, 
snd the eftate that was in them, was by the ftatute 
vhoUy transferred to ferve die uTes whieh were ^>fffe 
mh a pre^pancj and profped to the contingent re« 
BUDnders, if they ihould artfe in their due time# 

Itmuft be obferved, thatt one thing which weiglud 
moch with the majority of the Judges to be of ofnaiaii 
for leaving a right of entry in the feodfees to preferv]B 
fte contingent ufes, was their fear of perpetuities, 
sad of having contingent eftates by way cf ufein per# 
fons not ineffe^ ifth^ihould not be deftroyabk bf 
thefeofees; for this doarine, as it left it in the power 
ofthe feoffees to prefer?© die contingent ufes, fo i( 
put it into their power to deftroy them, if they 
pleafed. 

The reafon of which was, that at that time the law 
was not fettled that the deftruaion of the particul^);:, 
eftate by the feoffment, or conveyance of the rgtfiriyar 
ufe f(ff 4ife, t>efore the contingent remainders became 
vdled, was a d^ftruftton of die contingent Temainr 
ders: but afterwards came Jnberl^ cafe, in wluch 
cafe tins point was felemcnly fettled, and they were re« 
lieved fromtbdr appsehenfiotas : ^r Aou^AncberH 
cafe iB|>hoed in tfae reports before Chitdleigjb*% cafe, it 
was not d etermine d until fome years a&erwg«:ds» 
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Gsrtk V, otftf^w. The clcarcft fumxnary of the reafoning in thofe 
-^— — ^ cafes is ftated by Mr. Poletcfen in his argument of the 
Oik of Hales againft RiJIeyj m Pollexfeny 385, from 
whence I have taken it. 

From this dcdudion you will fee what were the 
chafms, and defeds to be fupplied. 

Here was then underllood to be a power in the ge- 
neral feoffees to ufcs either to preferve, or deftroy thofe 
ufes ad libitum^ and here was a power in the cefiui que 
ufe for life to deftroy them. 

*How were thofe defers to be fupplied and filled 
up ? By vefting a limitation in certain truftees ec m^ 
miney upon an exprefs truft to fupport them. But 
how to fupport them ? By preferving the whole in- 
heritance to come entire to the ceftui que ufe in contin- 
gency, in like manner as truftees to ufes ought to do 
before the Statute of Ufes, when they were but trufts 
to be executed in this Court. And as things then 
ftood, fuch truftees having the whole legal eftate, 
might and ought to preferve the entire inheritance, 
whether confifting of the lands^ mines, or timber, for 
the benefit of ail the cejiui que trufts in remainder, 
either vefted, or contingent. 

Secondly. — Confider, in the next place, what fuch 
truftees take in point of law, and what actions they 
may maintain at common law. 

It hath formerly been attempted to be brought in 
queftipn, whether upon fuch a limitation to truftees 
after a prior limitation for life, they took any eftateat 
all in the land, or only a right of entry on the for* 
feiture, or furrender of the firft tenant for life, by 
reafon^ that the limitation being only during his life, 
could not commence, or take effeft after his death. 

.But 



A.D. 1753;] IN CHANCERY. ig^ 

But this vas foon fettUd on the authority of Chot- ^"''^ ^- ^""**- 
mondeley*^ cafe, 2 Co^^ 5 a., where it is held that if ' 

there is a leafe to A. for life, remainder to another 
during the life of j^., this is a good remainder; for by 
poffibility the remainder may take eSed in cafe a te- 
nant for life makes a feoffment in fde, or commits any 
other forfeiture ; and fo in the book 41 E. 3. Fitzb. 
title Wafte 83 ; and this is followed by the late, cafe 
oiDuncomb againft Duncombj HiK 7. Wm. 3. C B. 
3 Lev. 437, which was one of the firft cafes, wherein 
the operation of fuch limitation to truftees to preferve 
contingent ufes, came into queftion. 

If this be fo upon fuch a limitation, after a prior 
eftate for life, it holds much more ftrongly when li« 
mUed after a prior eftate for years only, determinable 
on the life of the firft tenant, becaufe in the laft cafe, 
it comes the firft eftate of freehold to the truftees, as . 
was rightly reafoned by Lord Chief Jufticc LeCy in the 
Q^ikoi Smith znd Dormer^ znd Pack/jurjij Mich. 14 
Gsom 2* £• a* 

It is plsdn, therefore, that thefe truftees had the 
immediate freehold in them, an eftate ^t/r autre vie i 
and at law they alone could maintain, or defend any 
aftion concerning the freehold. 

If a difleifin was committed, they muft bring the 
aflize, and they muft defend in all praecipes : for the 
poffeflion of the tenant for years was, in law, their pof- 
feffion : for this reafon, they had in law an intereft ia 
the timber ; not, indeed, to cut down or deftroy, but 
in refpefit of the enjoyment by their tenant for years> 
and of the expe&ancy of it's coming into their adual 
poffeflion by the determination of his eftate, as part of 
iheir freehold, 

O 2 Notwithk 
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Garih V. cotun. Notwithftdiiding all tbk, it i» certain that they^ 
""""■^""^ could maintain no adion of waflte : the i^eafoa oB 
which is, that the common law gave the prohilntionof 
wade only to an owner of the inheritance ;. and the 
Statute of Gloucejier gave the writ of wafte to the 
feme peribns^ But in this refpeft, fuch trufteea are 
in no olher condition than all other remainder mea 
iot life. 

y'Ainf/y.'— Cenfider, in the next place^ what is the 
nature, and extent of their truA in eq^aity, send ii^t& 
remedies they .may purfue in this Court.^ 

And I hold it to be agreeable to natural juftice, and 
•n fapporjL of right to conflrue their truit ite the moft 
liberal manner. In the cafe of M^i^// agninft Man- 
fill^ which mull be more particnlarlyi mentioned by 
and by, it was exprefily laid down by Lord Raymond^ 
as I took ]k from his awn mouth r *' It is only pofitivt 
law, that tenant for life may deftroy contingent re- 
maiiulers, and therefore it was a very confiderable in- 
vention to create thefe trufts to preferve them : thc}^ 
are the creature of the Conrt^ and properly under ii*a 
dire&ion^ and controul/' 

The firft truft h declared to preferve the contm*- 
gent eftates therein-after limited. How to preferve 
them ? To preferve the inheritance as entire as pof- 
fible, to go according to the fucceilion eftabHflied by the 
teftator, which inheritance confifts of the land, tim- 
ber, and mines, and cannot be preferved entire with- 
out preferving all three. In many eftates the timber 
IS the nioft valuable part, in more the mines; and 
1^ deftmaion of the one, or the exhaufting of the 
•thcr, might take away> or be an alienaeion of (bebeft 
|af t of the inheritancer 

Sutr 
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But it hath been objeaed, that this relates only to Gank^.ctm . 
the pwfervation of the legal cftate of the ufe, and not 
to the timber, or mines, becaufe the eftate of the 
truftees cannot fupport any aaion of wafte. 

This might in many inftances fee to preferve the 
ftell, without thekerad, and brings it to the quef- 
tion, what remedies they may, in virtue of thi«- 
iruft, purfoe in this Coiirt. 

Thefc trufts are equally declared to make entries, 
and bring anions as the cafe fhall require. Here it i€ 
CKprefsly to do all, and every fach lawful aft, and ads 
by «ntry, or otherwife, as feall be requifite icx that 
purpofe, and end. 

But whether the^xpreffion be the one, or the other^ 
it comes to <ke fame thing, and comprehends all re- 
medies both in law, and equity. For the courfe of 
«quity is a part of the conftitution, of the law, and 
judicial proceedings in this kingdom. 

Therefotv, if after a forfeiture committed, and aa 
<ntry made for that forfeiture, fuch truftees wanted 
any affiftance of a Court of Equity in fupport of their 
truft, and not to break in upon the right of the tenant 
for life to receive the rents, and profits, they might, 
ondoubtedly, by force of this truft, have their remedy 
here. 

As they may do this, I am clearly of opinion, that 
they may bring a bill for an injunction to ft ay waftp, 
although no pr^edent in point is produced for it. 

In the prefent cafe, they were remainder men pur 
Muire vkj and immediate owners of the freehold in 
law. In the cafe of D/yjrr^ againft Cbampneys^ i Abridg-^ 
meni of Cafes in Equity^ 400, Trin, 1700, a remain- 
der man for life was admitted to maintain fuch a bill, 

O 3 w idiom 
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Cnrth V. Cotton. withouC makifig the owner of the inberitance a party ; 
' and although it wasobfci-ved upon that cafe by Mr, 

Clarke^ that it appears by the ftate of it in the book, 
that the plaintiff had the fird remainder in tail vefted, 
yet that doth not appear by the recitals of this decretal 
order ; and if it had, the objedion could not have 
been made. 

If the truftees could do this as remainder men of 
the legal eftate pur autre vie^ furely their truft, which 
afFefts their confcience, and, according to Lord Ray- 
mond*s opinion, makes thjcm creatures of this Court, 
would not make their cafe the weaker here. 

But the books go further, and fay a bill may be 
brought for an injunction to ftay wafle on behalf of 
an infant en ventre /a mere. And fo is Mufgraix 
againft P^rry, 2 Vern. 710; which is liable to much 
more difficulty, for that muft be as amicus curia on 
the unborn child's behalf. 

I, therefore, hold moft clearly, that the truftecs 
might have brought fuch a bill, and obtained an in- 
junftion to ftay this wafte, both againft the plaintiff's 
father, and the late Sir John Hind Cotton. 

Purfue this then into its neceffary confequences. 
Suppofc after fuch an injunftion granted, the timber 
had been felled. This, had been a contempt of the 
Court, and the contemnor muft have ftood com- 
mitted. 

Then arlfes thequeftion which Mr. Solicitor Gene- 

(a") ArtrrTrnrrfs ral (joi) vcry properly put in his argument : — On what 

C. J. " "" ' terms (hould they be difcharged ? This Court could 

not have fined them ; therefore, certainly only on the 

terms of making fatisfaftion. That fatisfaftlon could 

pot have been made by fetting up the trees again, and, 

• l|ierefore| 
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therefore, it muft have been by paying the value. ^*'''* "- ^"^ 
Who muft have had that value ? Not the tenant for , 

years, for he had no pretence to it ; nor the remote 
remainder man in fee, for he had no right to take it : 
and this would have been to reward them both for 
their contempt, and collufion. The confcquence isj it 
muft have been laid up, and fecured to attend the con- 
tingent ufes. Without this, Juftice could not have 
been done. 

Fourthly. — ^It comes next to be confidered, how far 
and in what cafes, fuch truftees may be charged in 
equity for a breach of truft, or any other perfon may 
be affoded by their a£l, or laches in breach of truft. 

Notwithftanding the faying of Mr. Pollexfen^ argu* 
endo at the bar {Poll. 250), ** that truftees to pre- 
ferve contingent remainders, were never puniflied in 
equity, when they broke their truft," (which, by the 
way, is a kind of contradiftion in terms), that is xxovi 
exploded, and fettled to the fatisfadion of mankind 
to be otherwife. 

- It wa« firft broken in upon by Lord Harcourt^ 
ki the cafe of Pye againft Gorges {a), Mich. 17 10, («) Prw. ch. 
where he declared, that *' when fuch truftees were ill] \ saikT** 
appointed, whether by marriage fettlement, or will, f^^ ' ^1°- 
and they, before the birth of a fon, joined in a con- 
veyance to deftroy the contingent remainders, this 
was a plain breach of truft, and the perfons taking 
under fuch a conveyance, if voluntary, or having no- 
tice, ihould be liable to 'the fame trufts:" and. he 
faid, if there was no precedent in the cafe he would 
make one. 

Then came Tipping againft Pigof (b\ in Mich. 1 7 1 1 , i Eq. Ca, Abr. 
t)efore the fame Lord Chancellor j and he ad- Rep. 34- * 
O 4 hered 
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Gsrtkv.cait^ j^^ j^ ^j^^ 5^^ doarinc ; and faid, it w)uld 1m 
dangerous for fuch truftces themfelves to make the 
cxperimentt Thus it ftood till the great cafe of 
ManfiU againft Manf^ll^ which was firft decreed by 
^\x Jofeph Jekyl^ at the Rolls, va January 17319 and 
afterwards by Lord King^ affifted by I^ord Raymmd 
and Lord Chief Baron Rfymlds^ lath Decembrnp 

Abr. 747. Here it was firft folemnly fettled, by the concurrent 

Opinion of all thofe great inen^ that the truflees 
theinfelves (hall be liable in equity to make fatisfadioa 
for fuqh a breach of truft, and alfo th^t a voluntary 
alienee^ or a purchafer for a valuable confideratioB^ 
w^th notice of the truft, fhall be dlecreed in equity tp 
reftore the eftate \ and in that cafe it was decreed ac* 
Qording-ly, 

Thus it ftands determined, that for a breach of 
iruft in aliening the inheritance, the truftees iffe liable^ 
and other perfons are afiefted by their aft done ki 
breach of this trufl:. 

On this I build : fuppofe thefe trudees had con-r 
lented to the fellingi and fale of the timber ; ha4 
Joined with Mr. Gartb^ and Sir John Hind Cottm ii| 
the articles, and exprefsly covenanted that they wouI4 
bring no bill for an injundion ; would the truftees ij| 
that care have been liable ? Clearly fo ; for it was 
agreeing to alien part of the inheritance, and it plamly 
follows from the principle on whieh the Court 
founded itfelf in Man/ell againft Man/eU : Lord Hay^ 
pnnd faid, M it was ftrange in natural reafon to fay^ 
that where a man hath created a truft to preferve hia 
cfi&te, the truftees may break that truft, and give 
aw^y the eftate with impunitr^ and that there wame^ 
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BO particttlar precedent for it, becaufe it is founded OartAr^tm, 
oa all the general rules of truft, "^ 

If the truftees had joined in the articles thus to 
break then: traft, vould Mr. Gartb the father, or the 
late Sir J^bn ISndCoHon^ have been affe&ed by this 
ezprefs ad, done in breach of their truft } This to 
mc is alfo as clear ; for then they would have had no« 
tice of this breach of tmfl:, and have reaped the bene* 
fits of it, which is exprefsly within the rules of Man^ 
y^againft ManfelL And here I cannot help repeating 
fame remarkable words of Lord King^ who was no| 
difpofed to amplify the jurifdidion of this Courts *^ If 
it is,'' faid his Lordihip^ ^^a breachoftruft, and the 
truftees convey the eftate over, a Court of Equity i| 
ju>t to fit ftill, and let others profit by the fpoil/* 

This pofition is very appofite to the prefent cafe ; 
all the difference is^ that here is nopoiitive a£t of the 
truftees, but only a laches^ or negled in hot perform- 
ing the^r truft, and bringing a bill for an injundioa to 
ftop this wafte. 

This niay excufe the truftees, if they had no notice 
of the fcheme, or attempt to ftrip the eftate of the 
timber ; but how will it excufe the others, who, as 
Lord King exprelTed it, have profited by the fpoil ? 
Py no means. 

In all cafes of alienations the alienees are not 
sfefted n^erely by the ad of the truftees, but by no* 
tice (^ the truft : And here all parties badadual no- 
^ of the will, claim under it, and have e>cprefsly re- 
dted it in their articles. Therefore, in this cafe the 
9£hial notice of the truft operates to make the laches 
of the truftees affeft them as much as their expref$ 
^€t wouI(| have done in the other : and it would be 

ftrsinge 
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GAf th V. C9tun . Grange to fay that the plaintiflPs and defendant's fa-- 
"^ ther would have been liable for the timber if the 

truftees had concurred in the deftruSion, and lale of 
it, but (hall be in a better condition becaufe they did 
not. What is the juftice that refults from hence, but 
reflitution ? Juft as in the cafe of an alienation with 
notice, the juftice would have been a reconveyance. 
Indeed, it plainly follows by analogy from thence. 
. Suppofe an eftate with valuable mines in it un« 
opened, fettled in this manner, and the truftees to 
preferve contingent remainders had joined in an alien- 
ation with notice. • Afterwards fuch a purchafer with 
notice opens the mines, and exhaufts them, putting 
a great fum of money into his pocket. Then a fon is 
born who is tenant in tail : the tenant for life dies^ and 
the fon bring a bill for a re-conveyance; if, according to 
the authority oiManfell againft Manfell, the Court had 
decreed a re-conveyance, would the juftice have been 
complete without decreeing fatisfaftion for fo much 
of the inheritance as was carried off by exhauftingihc 
mines ? Clearly not. It would be a neccffary, una- 
voidable confequence of equity, that fatisfadion muft 
be made to the owner of the inheritance. And yet 
this is liable to the fame obje6lions as have been made 
in the prefent cafe at the bar. It was done at a time 
when the contingent remainder-man had neither jus 
in re nor jus ad rem^ before he was in rerum naiurdy 
and no wrong can be done to a perfon non-exiftent. 
But thefe are colourable objeftions only : for if equity 
ought to wait, and expeft the vefting of theeftatefor. 
his benefit, and reftore him that eftate, it ought to do 
it co-npletely. 

I have 
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I have chofen to go through the general reafoning, <?'"^'* ^- ^'.//w. 
(which hath, upon the matureft confideralion, con- " 

vinced mc, that the plaintiff ought to be relieved in 
this Court), before I ftate the objeftions made on the 
part of the defendant, the rather becaufe the cleareft 
anfwer to thefe obje£kions will arife from the right ap* 
plication of that reafoning. 

Firft objeftion : — That the interpofition, and allow- 
ance of truftees to preferve contingent remainders was 
not intended, nor has been fuffered, to alter the legal 
rights of the tenants for life, and the iirfl remainder, 
man of the inheritance veiled, either in refped of the 
timber, or other property of, or powers over, the 
• eftate. 

Anfwer :— This objedlon affumes too much ; for I 
have already proved, and it is demonflrable, that the 
very intention of interpofing this new invented limita- 
tion was to alter, and abridge the legal rights both of 
^he tenant for life, and the firft remainder-man vefted; 
to abridge the legal right of the former, to defeat and 
deftroy the contingent ufe of the inheritance, whilft it 
remains contingent, and eventual: to abridge the legal 
right of the latter, to deftroy it by accepting a furren- 
der of the eftate for life ; all which are as n^uch legal 
powers, as the cutting down of timber, or the open- 
ing, or digging of mines. 

I admit the inftance which was put, that if, (where 
there ii tenant for life, or for years, fubjedt to wafte,) 
timber is blown down by accident, or cut down by 
the. tort of a ft ranger, or of the tenant for life 
alone, the owner of the firft remainder of inheritance 
yeftcd, (hall have the benefit of it ; fc was the cafe of 
the timber blown down on the late Duke of New- 
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cajik\ eftate, and the cafe of Whitfield againft Be^ 
(-) and 2 Eq. w/V, 2 P. Wms. 240 (^) } but the afcertaining of the 
'^*' Abr. 589. ground of jijgfg refolutions is fufloLcieat to diftinguifh 
them from the prefent cafe. 

The common law doth not, nor can confider con^^ 
tingent ufes as having exiftence till they happen : 
therefore, according to Lewis Bowles^^ cafe, 1 1 Co. 79, 
and Udall againft Udally Alleyn 81, an eftate in con* 
tingency is as no eftate till the contingency happens.. 
And when the trees are fevered, the property muft veft 
immediately in fomebody, and that can only be in the 
firft remainder-man of inheritance vefted : and on the 
foundation of that property be may maintain trover 
for them. 

This is his right at law ; and there is in the cafes 
put of trees fallen by accident, or merely by the 
wrongful a£k of a ftranger, or of the tenant for life, 
no ground of equity to take it from him. 

But here comes in the force, and operation of the 
coUufion in this cafe. This deftruftion being made 
by contrivance, and collufion with the remainder- 
man, and aflFefting his confcience, obliges this Court 
to purfue it's known maxims in laying hold of it either 
by reftraining the aft before it be completed, or de- 
creeing fatisfaftion for it afterwards. For, in all cafes 
where a legal right is acquired, or exercifcd by fraud, 
or collufion, contrary to confcience, it is the office of 
this Court to enjoin it, or decree a compenfation. 

Second objedtion : — That the relief fought by the 
bill is contrary to all the rules of law, which allows 
110 remedy for wafte to any perfon, who hath not an 
immediate revcrfion,or remainder of inheritance vefted 
j^t the time of the wafte committed. 

Anfwer :— 
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Anfwer : — ^This is true in general, though it ad- ^"""'^ y- ^'"'•^ 
mits of fome exceptions even at common law. But if """"""*"""^ 
it were true at common law in the latitude with which 
it was laid down, it would not govern this cafe, which 
dq)ends upon principles of equity arifing from the col- 
lufion, and covin between the tenant for years, and 
the remote remainder^man, which is an eflabliflied 
ground of relief in this Court, even beyond, and 
fometimes contrary to, the rules of law. 

However, as I always incline to adhere, as near as 
juftice will admit, to the rn\c equitas/equitur legem^ l 
will endeavour to fhew how far the opinion I have 
given coincides with, and is fupported by, the realbn 
of fome cafes concerning wade. 

It is dear, that when there is a tenant for life, with 
rem^der over in fee, or tail, and tenant for life 
commits wafte, tlie xtmainder-man in fee, or in tail 
can have no aftion of wafte. The reafon is, becaufe 
.the plaintiff in the action muft recover the place wafted^ 
and that would be an injuftice to the remainder for 
Ufc, which is not forfeited J and if it Aould be reco- 
vered by the owner of the inheritance (being under a 
limitation of the party), it would never go back 
again* 

But notwithftanding that, he may have anothet 
adion, of trover for the trees, apd therein recover fa- 
tisfadion for the wrong done to the inheritance ; nay, 
m cafe the remainder-man for life dies, living the it*' 
mainder man of the inheritance, he may then bring an 
a&bn of wafte for the wafte done during the Conti- 
nuance of the remainder for life. 

Further, if there be a tenant for life, with an imme-. 
^iate remainder, or revdrfioa in fee^ and the remainder- 

man» 
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G^rth V. cw/w. man, or revcrfioner in fee, grants over his remainder^ 
orreverfion to A. for the life of -^. ; then the tenant 
for life commits wafte, and afterwards the grantor of 
the remainder, or reverfion for life dies ; this remain- 
der-man, or reverfionerin fee, may maintain an a£tion 
of wafle, though he had parted with his remainder) 
or reverfion for that time by his own voluntary ad. 

All this appears by Paget*s cafe, 5 Co. 76 ^, and the 
cafe QiUdalls.Udall\ and I (hall make a further ufe of 
it by and by. 

But fuch is the abhorrence of the common law to 
wafle, and dedruflion, that it hath extended it's reme- 
dies in fome fpecial cafes beyond the {tri£i principles 
on which they were originally founded: and therefore, 
though it be requifite in general that the inheritance 
ihould be vefted in the plaintiff at the time of the wafte 
done, elfe he cannot lay it to his diflierifon : yet, if 
the eftate were out of him by wrong, and then come 
into him again, he fhall maintain the aftion of wafte. 
Thus, if Icffee for life make a feoffment ih fee upon 
condition, the feoffee does wafte, and afterwards 
breaks the condition, and the leffee for life enters for 
the breach, though the reverfioner had nothing in the 
reverfion at the time of the wafte done ; yet, as it was 
out off by him by tort, when it is revelled, he (hall 
have this remedy. Co. Lift. 356 a. 

But there is another cafe at law, the reafon of which 
feems to me to be more analogous to the prefent cafe : 
as that of a bifhop, after the reftitution oftemporali- 
ties to him and his fucceffors in right of his church. 
When he dies during the vacancy, the right is in the 
King ; and when a new bifhop is invefted in the tempo* 
raltiesj the fee is in him. ^Suppofe then a tenant for 

1$ ^^> 
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Kfe, or for years, by demJre of the predeceflbr, coin* CMrfiy.CciM^, 
mits wafte during the vacancy ;. the fucceffor fliall "— ""-*^ 
have the aftion for this wafte, though he had nothing 
at all in the land at the time the wafte was done- 
Co. Litt. 356, Fitzherberts^ N. Br. 112. 

I ihall be told, perhaps, that that is by particular 
ftatute, and therefore is no proof of the reafon of 
the common law, and that the ftatute of Marlb. ch. 
in 29. againft depredations upon the pofleflions of ec- 
clefiaftical pcrfons, gave this remedy; and for this 
fome countenance may be drawn from what F//z- 
herbert fays, in the place cjted. 

But I beg leave to deny this to be law, and to hold 
that that ftatute doth not include bi(hops, or their pof- 
feflions ; and of this opinion is Lord Coke in his 
reading on, the ftatute of Marlb. 2d Injl. 151. his 
words are, " This aft extendeth only to abbots, priors, 
and other prelates, that be religious, and regular, and 
not to bifliops and other ecclefiaftical pcrfons being 
fecular ; for in the fecond claufe of this aft, bujufmo^ 
di religioforum is mentipned for the diftinftion between 
religious, and fecular ; and the reafon of this diverfity 
is, that the abbots, and priors, and other religious pcr- 
fons are dead perfons in law, and have capacity to 
have lands and goods only for the ufe, and benefit of 
the houfe^ and cannot make any teftament; and there- 
fore the churchj or religious houfe ia holden always one; 
in refpeft whereof, the fucceeding abbot fhall have an 
aflize for difleifin done in. the life time of his prede- 
ceflbr ; and an aftion of wafte for wafte done in his 
predeceflbr*s time ; but fo (hall not a bifhop, dean, 
archdeacon*, or the like, who are ecclefiaftical perfons 

fecularj 
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Gmrtky.coiiim. {ccxxhx^ bectufc the church by their death ha^ aa d- 
teration^ and 18 not always one/' 

That the opinion of Lord Cokevnz^ that die zdSoOi 
is not founded on the ftatute of Martt. is clear by other 
cafes ; for if biihops were within the ftatutei then 
they as well as abbots might have an adion of wafte 
for wafte done, not in time of vacancy, but in their 
predeceflbt's time, which as to ecclefiaftical perfons 
regular, is clearly within the ftatute; but it hath 
been fettled that they cannot ; 39 Edw. 3. 15. ^ 
Henry 4. 2. 2 Rolls Abridg. 8. 24. Pla. 3, 4, 5, 6, 
J. From hence I infer, that this remedy was given 
not by particular ftatute, but by the policy of the 
law, which would not permit an eftate, which it aU 
lowed to be created, and whilft it was in gremio legk^ 
as it were, to be deftroyed, or ftript, without giving a 
remedy to punifli it, though by an eztenfion of it's 
common principles. 

But ftill I muft refort back to this, that if there was 
not fo much countenance from the reafon of fome 
cafes at the common law for this opinion, yet that 
would not govern this cafe, which depends en prin-' 
ciples of equity ; and equity hath always gone iurther 
to reftrain wafte, and deftrudion, than the common 
law hath done. 

Therefore the cafe already put, of an intermedi- 
ate remainder for life, though the law allows no ac- 
tion of wafte, this Court fuftains a bill for an injunc- 
tion, and this ab antiquo^ according to the cafe in 
Moore^ 554 $ ^here Lord EUefmere fays, he had feen 
a precedent for it, fo long ago as in the reign of Ri- 
cbdrd the 2d* ift Rolli Abridg. 377. i Vtm. 23. 
and many ca£» in pradice. 

And 
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And although the tenant in tail, after poffibility of G»fth v. c^tt^n. 
iffue exttnft, is at law difpunilhable for wafte, by rea- — — — 
fon of the inheritance, which was once in him, yet 
Lord Chancellor Nottingbam was dearly of opiniom 
to grant an injundion, to reftrain a tenant in tail, from 
committing wafte in timber, which grew for the oma. 
ment of a manfion-houfe, Abrahall v. Bubb. 2 Free, 
muy 53. and 2 Shower^ ^9 (^)« In the fame book Mand^Bq, 
there is the like cafe before Sir Jobn Trevor^ M. R. 
2 Freeman ayS, Hilary 1704, and this hath been fol*^ 
lowed (ince by feveral cafes of tenant for life without 
impeachment of wafte generally, who have attempted 
to pull down a manfion-houfe, or. to cut down timber 
growing for fhelcer, or ornament of the manfion- 
houfe. 

But this Court hath gone ftill further, and in the 
cafe of Abraball v. Buhb^ Lord Nottingbam dtes the 
cafe of a Lady Evelyn^ where there was tenant for 
life, remainder to the firft fon for life without im- 
peachment of wafte, with remainders over, and the 
firft fon by leave of the leflSse of the tenant for life, 
came upon the land, and felled timber, which was not 
under the defcription of trees growing for fhelter, or 
ornament; and this Court granted an injondion 
againft him, though no aftion whatfoever could bt 
maintained at law : And upon the fame ground, 1 did 
the like in the cafe of Fleming againft the late Bifliop 
of CarHJley and others : there the bifliop was tenant 
for life^ remainder to his eldeft fon for life, without 
impeachment of wafte, with remainder over in fee ; 
the eldeft fon, by permiffion of the bifliop, entered, 
and began to cut down the timber, and the rever« 
fioner in fee, brought a bill for an injunction, and 

Vol* LP I granted 
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Gartk r. C9teoH. I granted it, becaufe he was not to be allowed to ex- 
' • T ' ercife his power of doing wade by anticipation ; and 
before the eftate, to which this privilege was annexed, 
came into pofleffion ; and this in reafon comes near 
to the cafe of the late Sir yohn Hind Coiion^$ 
bringing himself by collufion, into poffefEon of the 
timber, before his time, 
(a) 3 Atk 209. The cafe oi Rqbinfon againfl Lytton (a\ went ftill 
5i2? '^**'' Further thun the common law : That caufe was heard 
in this Court, the 1 2 th oiDcc. \ 744, there was a devife 
to the defendant and his hejrs, and if he fliuuld die 
before his age of 21 years, leaving no iflue, then to 
the teftator's firft, &c. daughters in tail; remainder 
to the te(lator*s own right heirs ; but if the defendant 
Ihould live to attain the age of twenty-one years,, then 
the eflate (hould be fold^ and the money to be ap* 
pli<rd for the benefit of the teftator's daughters. The 
defendant, being uiider the age of twenty-one ycsirs, 
began to commit wafle, and the daughters brought 
their bill in this cafe ; and though the defendant had 
the inberirance in him in point of law at the time, yet 
by reafon of the contingent executory limitation, the 
Court granted an injundion, and at the hearing of 
the caufc after it's being fully* argued, made that in. 
junflicn perpetual. 

Third objeftion : That fuppofe a bill might have 
been maintained by the tj^uflees to fupport the con* 
tingent remainders to ftay this waftc, b^orc it was 
committed, yet it will not ibllow' from thence, that 
after that is over, a bill may now be brought for an 
account, and that the jurifdidtion of this Court to 
ciecree an account of the value of the timber, is only 
incident, and concomitant to the jurifdi^ion of grant- 
ing aninjunftion. 

4 Anfwer :— 
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Anfwer: — It i$ true, that the general run of Ihe Garth y, ccmn. 
cafes, is of bills for an injunftion, becaufe that is a — — — * 
preventive fuir, and the mod remedial to the party ) 
but that affords no conclufive argument that a bill for 
fach an account cannot be maintained^ vrithout ptay* 
bg an injunflion* 

In fupport of this notion, only one cafe vas cited^ 
Jefus College againft B/dome(a)y which was before me, («} 3 Atk. isu 
November 13,1 745 : The leffee of the college had dur- 
ing his ieafe, cut down fome trees, and taken away 
fome ftonts, and materials of the premifes, and con* 
verted them-to his own ufe; the term was expired^ 
and a new Ieafe granted to a (Iranger, and the Col* 
lege brought their bill for an account, and fatisfadion 
of the waRe. At the hearing of the caufe, I doubted^ 
(amongft other things,) whether fuch a bill in equity 
was maintainable, without praying an injunflion to 
fiay the wafte, and it Hood over to another day, 
aod produce precedents; none were produced, and 
the bill was drmiflfed without cofts ; but the point 
was not abfolutely determined, nor wa; that the only 
ground of the difmiffion, but I was of opinion, that at 
the utmoft, it was in the difcretion of the Court, and if 
the College had a tight, they might clearly biingan 
adion of tr.over at common law, audit being' a matter 
of fmall value, I did not think fit to countenance 
fuch bills in this Court, after the Ieafe expired. 

This is widely different from the prefent cafe, in 
all it's circumftances, and particularly, that it is ad^ 
itiitted, that the plaintiff here, though greatly dam- 
nified, can have no remedy at law, which is a fub- 
ftancial difference. 

P 2 Fourth 
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g.r/Ar.co//M , Fourth objcaion :— But it was objeftcd further, 
— that if fuch a bill for an account, not incident to an 

injundion, can be maintained, yet there is no prece« 
dent of decreeing the value of the umber to be fe« 
cured, and laid out in land for the benefit of the con- 
tingent-remainder man : and this could not be done 
even upon a bill by truftces to preferve contingent re- 
mainders before the wade completed, and for this the 
calis of fVhiifiild agaiiift Bewick^ was relied on. 

Anfwer: — This objection hath been already an- 
\ fwered in the couife of my argument^ and to that I 

wiU refer without repeating it. The found diftindUon 
V between this cafe, and that of Whitfield and Bewick j is 
the coUufion, and covin between the tenant for yean, 
and the remote remainder- man in fee ; whereas in 
that cafe the remainder-man in fee was entirely inno- 
cent, and had done nothing contrary to confcience to 
come at bis legal property in the timber when fevered ; 
but it was folely the tortious ad of the tenant for life^ 
wd I think I have proved that in fome cafes of de- 
flruflion of contingent remainders, or alienations of 
part of the inheritance to the prejudice of the contin* 
gent remainder-man, fuch an account, and cooipen- 
i^tion mxSi be decreed in order to attain adequate 
juftice. . 

On this I rely for an anfwer to that objefHon. 

Fifth objcftion : — That the demand is made after 
a great length of liine, and that ought to be allowed 
as a bar in this Court. 

Anfwer :«— But though there is length of time ia 
the cafe, no Statute of Limitations ftands in tbeway^ 
nor is there any laches to be imputed to the plaintiff! 

It 
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It is true the articles were enteral into in 1714, and ^^'^ ^' ^'**' 
the timber was felled foon after ; but the plaintiff was '' 
not bora till Majr 1724: his father liyed till 1727, 
and he did not attain his age of twenty-one years till 
Mayt 1745 ; and this bill was brought in May 1748, 
within three years after his coming of age. 

As to the inconvenience objected to arife ftom this 
length of time, how is that inconvenience greater than 
the common law's allowing an A&ion of wafte to be 
brought by a remainder-man in fee after the death of a 
mefne remainder-man for life, for wafte done in his life- 
time ? That life may have lafted forty^ fifty, or fixty 
years afterwards, and yet this the law allows. Be- 
fides, in thu cafe the plaintff fubmits to accept the 
value on the foot of th^ defendant's anfwer, which 
avoids the difficulty pf an account. 

Sixth objedion : — Another obje£lion hath occur* 
red to me in confidering this cafe, which was not 
mentioned at the bar ; and that is, that by fuffering 
a recovery in 1715, the plaintiff hath altered the 
ftate of the remainder, which was in him by the wilU 
and gained a new ufe. That this might have been a 
bar to a proper aftion of wafte at law for wafte done 
precedent j and, by parity of reafon, ought to take 
away bis remedy in this Court. 

Anfwer : — This obje^on, though it may ftrike at 
firft, yet receives a clear anfwer. 

I admit that in Co. Lift. 53 ^., Lord Coki lays it 
down, that after wafte done, there is a fpectal regard 
to be had to the continuance of the reverfion in the 
lame ftate, that it was at the time of the wafte done ; 
{br, if after the wafte done, the reverfioner granteth 
it over, though he taketh back the whole eftate, yet is 

P3 the 
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Garth vCoti^, the waftedifpunifliablc. So, MA. grant the rcverfion 
" ^ to the ufe of himfelf, and his wife, and of his heirs, 
yet the wafle is difpunifhable, and fo of the like •, be- 
caufc the eftatc of the rcverfion continueth not, but is 
^hered, and confequenlly the adtion of waftc for 
walle done before, which confifts in privily, is 
gone. 

This is undoubtedly law j but the difference is, 

here is no ufe, or new eftate created. The ufe of this 

recovery is declared only to the plaintiff himfelf, and 

his heirs, whereby his eAate tail is turned into an 

eftate in fee, which, in Lord DerwentwaUr's cafe 

before the Judges, and Delegates, Hil. 6 Geo. i. was 

folenmly determined to be the fame ufe, and the fame 

fee, only delivered from the fetters, and rcftraint laid 

upon it by the flatute de donis \ and this was agreeable 

to the refolution of the cafe of Abbot againft Burton^ 

(tf) and n Mod. 2 Salk, 590 (o). Triu. 7 Ann. C. £.j and to the cafe of 

Com. Rep. 160. Martin ex dim. Tregonwell 2ig^\n(i Strachan adjudged 

\xiB.R.}!i\\.i6Geo. a., and affirpied in the Houfe of 

^^w-T"'"^^' Lords in February 1743 (b). 

4 Bro. P. c. But I go funher ftill, and hold that even in cafes where 
* ' the (late of the rcverfion would be fo altered by the aft 

of the reverfioner as to preclude his proper a£lion 0^ 
wafte, yet ftill his property in the timber fevered be 
fore would remain, and he might maintain trover for 
ic, which is fufficient to take off the force of this ob- 
jection ias applied to the prefent cafe. 

Seventh objection : — I (hall mention but one ob- 
fcftion more, and that arifes recently from the prefent 
(late of the caufe, as it comes before the Court upon 
a bill of revivor againft the rcprefcntative oiSirJohn 
Hin4 Cotton the original defendant, That an adion of 

vraftc 
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wafte dies with the perfon, and if the plaintifFhad in ^'"''^ "- ^•''••• 
other refpefts been in a condition to maintain wafte ' 

againft Sir John Hind Cotton, the party to the articles, 
it had been gone by his death : That the law is the 
fame as to the aftion of trover : pari ratione he hiith 
loft his equitable remedy for the wafte. 

Anfwer : — I admit the law to be clear, that an aftion 
of wafte dies with the perfon ; and I alfo admit, that 
I cannot find any authority, or precedent for maintain- 
ing an adion of trover againft an executor upon a 
converfion by the teftator in his life-time. Though 
as to this point I give no opinion ; for thus much 
Is ctrrain, that an aftlon of trover will lie for an exe- 
cutor upon a converfion by the defendant in the life- 
time of the plaintiff's teftator, for which there are many 
authorities ; and it feems difficult to be reconciled to 
rcafon, and juftice, that thefe remedies fhould not be 
mutual even at the common law. 

However, I will admit for argument's fake, that the 
a£tion of trover for the tim^ber was, as well as theftriA 
a&ion of wafte would have been gone at the common 
law ; but notwithftandihg that, I am of opinion that 
the plaintiff* is entitled to the fame relief in this 
Court. 

There have been feveral determinations in this 
Court, where, by force of the rule, a£lio ferfonalis 
moritur cum perfondj the remedy at law hath been 
extinguiflied, yet equity hath given the like fatif- 
fadion. 

It is well known that at common law, before the 
ftatutc of 30 Car. 2. Cha^ 7, and 4 & 5 IVm. & Ma* 
CA. 24, fe6l. 12, noa&ion^ or remedy could be had 
againft the executor of an executor for a devaftavit 

P 4 committed 
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c^tk V. (kttM . committed by the firft executor of the goods of the 
' ' '' original tcftator. But notwithftanding this, equity 
did not fcruple to get the better of this artificial max- 
im, and decreed an account, and fatisfadion againfl 
the reprefentatives of fuch a wafting executor, out of 
his afTets. 

This is laid down as a rule in equity by Lord Chan* 
cellor Nottingham^ in the cafe of Price againit Morgany 
% Ch. Cos. foi. 215. 

His words are, <^ Although, by the common law, 
when the executor waftes, his executor (hall not be 
liable, becaufe it is a perfonal wrong, it is otherwife 
here^ and the common law will come t<» it at laft } 
and therefore whatever eftate of the wafting executor 
is come to his reprefentative» which his teftator 
wafted, the perfonal eftate of fuch wafting executor 
in the hands of his executor, (hall anfwer." 

When Lord Nottingham faid, the common bw 
would come to it at laft, he was a true prophet ; for 
this cafe was decided in the 28th of Can 2.; and the 
fetw was altered by a£i of parliament in the 30th of 
Car. 2. 
r-) and I Eq. I Cb. Cas. I a i (a), Eton College againft Beatubamf 
'' ^*' and Biggs: The Provoft and Fellows of Eton were pof- 
fefled of a rent, or pen(ion of 1 /. 14 j. f&r ann. granted 
by King Henry VL to that College, iffuing out of the 
lands ; The defendant Biggs was executor of the te- 
nant : And the bill was brought for a fatisfa&ion of 
the arrears of rent incurred in his teftator's lifetime, 
and fuggefted that the College did not know the lands 
out of which the rents were ifluable, and fo could not 
diftrain ; and though theperfon of the terre^-tenant was 
not ebargeabU with the rent at law^ but only the bnd 

by 
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by way of diftreFs : yet, foiafmuch as the teftatrix held ^"''^ ^- ^"•* 
the land, and did not pay the rent, it was (aid, that -"""^^ 
thereby the teftacrix's perfonai eftate was augmented^ 
and therefore the Mafter of the Rolls, Sir Harbottle 
Grim/lone J decreed the executor to pay the arrears, as 
far as he bad aflecs of the'teftatrix. 

In 2 Mod. 293. Anon. Error. Hit. 29* Car. z. 
in the Exchequer Chamber, before the Lord Chancel* 
lor, and Lord Treafurcr, afHfted by the two Chief 
Juftices. The cafe was, the plaintiff had declared 
againft the defendant as executor of Edward Nicbols^ 
who was executor of the debtor ; The defendant 
pleaded, chat the faid debtor died inteftate, and ad- / 
miniflration of his goods was granted to a ftranger 
ahfque hoc, that Edward Nicbolls was ever executor, 
but did not fay by his plea, or ever adminiftered at 
executor, for in truth he was executor ^<f yS^ tort: 
The plaintiff replied^ that before the adminiftration 
granted to the ftranger, Edward Nicbolls poffeffed 
hiinfelfof divers goods of the debtor, and made the 
defendant executor, and died : And to this replication 
the defendant demuned. Judgment was given for 
the plaintiff in the Court of Exchequer, but reverfed 
in the Exchequer Chamber : for an executor of an ex* 
ecutor dejbn tort is not liable at law ; though the Lord 
Chancellor Nottingbam laid he would help the plaintiff 
m equity. 

Thefe authorities would be fufficieut to eftablifli die . 
point I am now upon. But I go further, and hold^ 
that in all cafes of fraud the remedy doth not die with 
the perfon ; but the fame relief fhall be had againfl 
an exoctttor out of the aflcts of his teftator, as ought to 

have 
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c»««nif^ .. f "''^^r himfclf. For, as 

^H^ f/iat a pcrfond remedy 

^ J^rer the demand is proper 

^ rA'^ Courr will follow the 

y^ ro that demand, and out of 

,fl. Now, collufion between two 

^!' tC/ n'r^fij <^"d lols of a third, is, in the 

/a^/i?^'^^^'fhe fame as a fraud ; and you have 

/y^^w ^''^ prindpal ground of the judgment 

Jflef^'^l^ia this cafe, is collufion appearing upon 

^'fl^^^fthe articles fet forth in the anfwer. 

f^^^e ^^^' 8^"^ through the arguments, and ob- 

. ^arifing upon the particular cafe, and the au^ 

^J/^s of law, and equity.. 

^ One general argument remains, of which the coun- 

fel on both fides did in their turns, endeavour to 

^vail ihemfelves j I mean the argument ab inconveni- 

^t'h which undoubtedly is of weight, efpecialiy in a 

xjew cafe. 

On the fide of the defendants, were urged, the in- 
conveniences that would arife, from making fuch a 
precedent, which would tend to lock up the timber 
of the kingdom, from coming to market ; would 
create queftions between pofleflbrs of edates, and 
contingent remainder-men fpringing up at a great 
Itngth of time, and there would be no knowing 
where to flop* 

But let thefe inconveniences be compared with the 
inconveniences that muft follow, on the other hand, 
from laying it down, that a contingent remainder- 
nian cannot poffibly have any remedy in fuch a 
cafe J I fay, let them be compared, and the former 

* will 
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will weigh nothing, in the oppofite fcale againft the ^^''* ''• ^"••'• 
latter. "■ 

Thus far the law allows fcttletnencs of eftates to gt)^ 
and no further^and it hath been found to be a conve* 
nient medium between perpetuities, and too flux, an4 
unftabjie a condition of things ; mod of the family 
eftates in this kingdom, are under fuch fettlements^ 
and it frequently happens, that the firft remainder, 
man of the inheritance vefted, is. a remote relation^ 
remote in blood ; and remote in the profpe£t of 
fucceflion, perhaps after fifty years contingent limita- 
tion of that inheritance* 

If what has been done in this cafe, fhould be 
determined to be done impunit without any poflible 
.recompence in a Court of equity, what havock 
would it make, and what a licence would be pro- 
claimed ! Every remainder-man in fee, though after 
ever fo many contingent limitations, might by collu- 
fion with the tenant for life, or years in pofleffion, or 
perhaps of his under-tenant, drip the eftate, and con- 
vert the value of it to their own ufe: fuppofe aa 
cftate in the great timber countries of England^ in the 
north, or in Cornwall^ where the principal value may 
confift in timber, or mines, all that value may be ex- 
handed and diffipated before a fird fon is bom, and 
when he is born, he mjiy find nothing but the Ihell of 
what was intended for a lading fupport of -a family 
of honour. 

It will be no anfwer to this, to fay, the trudees to 
preferve contingent remainders niay bring a bill for 
an injun£tion to dop this mifchief ; the mifchief may 
V? completely executed^ before they know of it, nay 

poflibly 
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Garth V. Cotton, poffibly before they" can know« whether they arc 
~~*-~" truftees, or not ; for it raoft frequently happens, that 
truftees to preferve contingent ufes, areinferted in fet- 
tiements, and wills, without their being made ac- 
quainted with it. 

From hence it is evident, that this will be but a fiui^ 
dow of a remedy, unlefs-the Court goes further, and 
builds a more adequafce relief upon the fam« 
principles. 

And here, I cannot help adding, that this becomes 
of the greater importance, from the pradice, and 
abufes of the times, into which we are £cillen : when fo 
many new inventions, and contrivances daily Ihew 
themfelyes in Courts of Juftice, to fupply, or to 
tempt, or to impqfe upon the extravagance, and ne- 
cefTities of tenants for life, to the deftru£tion of their 
families. 

Thefe confiderations bring to my mind the laft 
rieafoning of the Judges, in Fermer*^ cafe, 3 Co. 79. 
and with that I will conclude. 

That refolution was quite new, and of the firft im- 
prei&on, and was contrary to the letter of the ftatute 
of the 4th of Henry 7th, chap. 24. but the book lays, 
^' Laftly the Judges in this refolution, did greatly re- 
fpeft the general mifchief, which would enfue, if fuch 
fines, levied by pradice, and covin of perfons who 
had particular interefts, ihouldbar thofe who had 
the inheritance.'^ 

The refult of the Whole is : I muft decree fatisfaffion 
to the plaintiff, for what the late Sir John Hind CoU 
ion^ received, out of his affets j and if the original limi- 
tations had been ftill fubfifting, Imufthavedireacd 
this money, to have been laid out in lands, to the fame 

u£e8{ 
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ufes; but as chefe are now barred, and the plaintiff ff^r/iv. C9ti9>9. 
16 tenant in fee, the money is his own. — -^— 

In this, the queftion of intereft is material,, and I 
have confidered it : The principal money is reckoned 
by the anfwer at 1000 /. ; the caufe being heard on 
billy and anfwer, and^the plaintiff having at the bar, 
prayed intereft from the time it was leceivedinrefpeft 
of the poflible growth of timber. 

But there being no proofs it does not appear, whai 
was the condition of the timber ; whether by the time 
the plaintiff's father died, in 1727, it might not have 
been decayed, and of little value ; what might have 
been exbaufted in repairs, or deftroyed by tempefts, 
or accidents ; or what young timber may have grown 
up in its i^ce in the mean time : From thefe confider- 
ations, and as this is a new cafe, I do not think fit to 
give intereft further back than the filing of the bill* 



Ex parte Ingman. 

. Hil. 1753. 



Filazcr. 



A K application that the Curfitor of Middle/ex curritortomake 
^ make out an original in trefpafs, quare claufum Ttnf^i^uL 
firent 2 the Curfitor objeded he was not warranted fo ^t^'frmffegit, 

iii»t r r r\* t% i«r »nd the party not 

to do, unlefs the caufe of action were Ihewn, and if to apply to the 
the real caufe of adion were in debt, or on the cafe, 
they ought to apply to the Filazer, and infifted the 
order of Lord Clarendon^ direds an affidavit to be 
produced to the Curfitor ; and further that it was of 
confequence 10 the King's fines, which ought to be 
paid in proportion to the demands. 

To this the party's counfel, alleged, he was entitled 
to an original this way ; and further, that the debtor 

had 
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Ex parte %. had abfcoiided, and therefore he did not intend to 
*"""*' proceed againft his perfon, but againd his goods, by 

Way of pone and di/lringas ; and cited Byas v. Lyel in 
Mr. Barnes's book. 

On this applicationj the Mafter of the Rolls, who 
affifted the Lord Chancellor, was of opinion, that as 
the writ is demandable, ex debito jujlitia^ and made 
out of courfe, it feemed to lie on the CurTuor,' to fliew 
his reafon for refufing it, whofe reafon was, that this 
method of tonting to the Curfitor in^he firft indancCi 
^ was not the ufual pradice^ for that he ought to take 

a capias from the Filaasen 

In anfwer co this, his Honour was of opinion, that 
if the plaintiff (jhofe to take out an original, firft^ to 
warrant his fubfequen^ proceedings, and not to pro- 
ceed by way of capias^ his taking out a capias in the 
firft place, was unneceflary, and a waiver of the pene^ 
and dijiringasy and was therefore of opinion, this was 
tio reafon for the Curfitor's refufing the writ. 

Another reafon given by the Curfitor was, that it 
was contrary to the ftatutefor preventing frivolous, and 
vexatious arreRs ; but to this it was fuHicienc to fay» 
that the office of the great feal in inftances of legal 
writs, was confiderable as officina breviuni ; and that 
fuch writs were to iffue on demand of the party, and 
that they Were confiderable in the Court in which 
they were returnable, and that the truft was to that 
Court, which held this method of proceeding regular; 
and the party takes it at his peril, and therefore there 
was no reafon, why the Court (hould not ilTue it. 

Lord Chancellor was of opinion with his Honour, 
and cited Rafial^ title in Trefpafsy 669. as a clear pre* 
cedent, to flieijk^ that at common law in trefpafs viet 

armisp 
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armis^ the plaintiflF hath his eledkion, to procee4 either Et p«te Jir^- 
by capias againft the perfotiyor by/w^, and diftringas *^"'_ 
againft the goods of the defendant ; and declared, 
that in this refpeft. Lord Clarendon^s order had not 
been obferved, and was difufed j and that the ad of 
parliament againft frivolous arrefts, had not taken 
away the method of proceeding, by pone^ and diftringas, 
and ordered the Curfitor to make out the writ. 



Macnamara v. Macqulre. s Feb 17- 



QoMMON injunclions do not flay proceeding^ in the 
Spiritual Court, but are to be moved fpecially, 
as was faid by Lord Hardmicke C. to be laid down in 
I P. IVms. 301. and that the fame rule holds in re^ 
fpe£l to proceedings in the Admiralty. 



Loubier y. Croft. ^ ., 

•f t^ April 1753, 

(Reg. lib. B. foi. 228.) Si,?sj:;«6. 

A D£p£Ml>ANT in the original caufe had filed a fup- 
plemental bill ia nature of a bill of review, wjth- 
widK^ut leave, and without making the ufual depofit ; 
the application was to fet the miflake right, which the 
Court ordered, by giving the defendant leave to make 
the depofit, and to have it confidered as made before 
the biU was filed. 



Stevens 
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Xil^ 5/«.«x y. Avery. 

Sir John Strange, 
M.R. 



'T*HE defendaat Avery employed Mr. Gandyy as the 
Apartyreftnin. Iblicitor 111 the caufe^ who cmployed Mr. Cbol- 
an/^partTthf vHcb M the clcrk m couft, forthefaid defendant in 
bill of feet, &c. xiixi caufe; and was upon account, indebted to the 

«uc to her loll* ' % ^ 

citor, until the faid Mr. CbolwUhi the caufe having been heard » Mr. 
^pioyeTby ' Cbolwicb delivered in a bill of his fees, and dilburf- 

bim in the caufe, ^^^^^ 
vai fully paid »"eniS. 

His bill. Gandy afterwards dying infolvent, and Joel his wi- 

dow, having obtained adminiftration to him^ Mr. Cbol- 
wicb applied this day, and obtained an order, to re- 
drain the defendant jivery from paying to the fiJd 
Mrs. Gandy J any part of the fees, and difburfments, 
due to Mr. Cbolwicb ; and Mrs. Gandy ^ from receiving 
the fame, until Mr. Cbolwicb j fhould be fully paid his 

(a) In jefle V. bill of fccs, and difburfments (a). 

i753\rimiiar^' This was moved fpecially upon notice. 

der made bySir 

Thomas Clarke M. R. and in Chaloner y. Chalontr, 3 April, 17599 andia Harris v. Chevelyi 177^5, 

by JUofd tobvrft C Vid. alfo BaUafd v. Uobbs^ iufra. 



Warburton v. Hanisr* 

15 May 1751 ' 

So in Gibbon v. 

Gibbon, 13 June, A NswER takcu off the file, the fame refpeding 
piunketT.Duke the bartcrmg for boroughs. 

of Bedford, 24 00 

April, 1759- 



£«x 
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JEllii V. ^liihj et e contra* is May f 7^* 

1 \ef. juo. II 
S.C. 



^ai bill in the firft caufe, was filed by the tefidiiary 

devifec^, and legatee, in the will of Captain ^/- ^Jlli**" 
iiam EiliSf to eftai3Ufh his will, dated the i ith of Fe* hnd^Ecknow. 
truary 1739, and to carry the trulls into execution} ^^tA^i/ 
to have his real eftate fold, and the purchafe money [^^^^^ 
applied in aid of the lierfonal eftate, and the furplus »«<* »»«»*» *'^? ^« 
|)aid to the plaintifi. of a (ormu woi 

The bill ftates, that the faid William Ellis, being ^^^ 
leifed of madors, lands; and hereditaments, on the 
iith day of February iy^^g^ duly iiiade his will^ as by 
law is re4uired; for palEn^ i'eal eftates, and thereby 
directed His d^bts to Be psiidj, and charged^ and made 
fubjefty all his teal eftates, With the payment thereof} 
aad devifed, and bequeathed, the refidue of his real 
and peffoiial eftate to the plsuntiff JVilUam ElliSi and 
appointed him fole executon 

The tbftatot aftei^atds went to New tirk, and as 
the defendant alledged, made another will there, all 
of his own Writing, dated the 6th day of Au^^ i743» 
in part, as follows : « I miliam Ellis^ of the Weft Rid- 
ing^ Torkjhirij £fq. do to avoid cohtroverfies after 
my deceafe, make this my laft will, and teftament, 
reYoking' all others that have been made by me. to 
the date hereof;** the teftator then gives feveral pecu- 
aiary legacies, adding, ^< my debts and funeral ex* 
pences to be paid by my executor fViUiam Ellis }" the 
plaintiff in the firft caufe. 

Thia will was proved at New Tork, 

The defendants, the heirs at law, by their anfwer, 

infift, that the will of the 4th of February 1739, was 

levaked by the will of the 6th oiAugu/i 1743 } and by 

Vol. I. (^ their 
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ef f eJaifl'!''*' *^^^ ^^^^^ bill, pray an account of the perfonal eftate, 
. ■ and the rents, and profits of the real eftate, and to 

have fufficient of the real eftate fold, to make ijp the 
deficiency of the perfonal eftate, and the furplus de. 
clared to belong to them as co-heirs. 
* IVilliam Ellis ^ the refiduary devifee, by his anfwer to 
the crofs bill; admitted the teftator made fuch will of 
the 6th oi Auguft 1743, as before ftated, butinfifted, 
that although the faid will might be good, and valid, 
as to the perfonal eftate, yet that the fame was not 
duly executed, fo as to. pafs lands of inheritance \ and 
confequently did not* revoke the firft will, for that al- 
though it might appear on the face of the will, that 
three perforis fubfcribed their names as witneffes there- 
to, yet the .teftator did not fign'his name, or fet bis 
feal to the faid will, in the prefenceof all, or any of 
the perfons, who appeared to have fubfcribed their 
names as witneftes thereto. 

This caufe came on to be heard the 6th of Jime 
1749, before Lord Hardwicke C. when a cafe was di- 
refted for the Judges of the Court of King's Bench, 
upon the pleadings, and proofs, relating to the exe- 
cution of the will of the 6th of Auguft 1743 \ and 
the queftion thereon was to be, whether the faid will 
was duly executed by the faid William Ellisy according 
to the ftatute made for preventing frauds, and 
• perjuries. 

A petition for re-hearing having been preferred, 
thefe caufes came on to be re-heard before his Lord- 
fhip, affifted by Sir John Strange , Mafter of the Rolls, 
Sir John Willes, Lord Chief Juftice of the Court of 
Common Pleas, and Sir Thomas Parker, Lord Chief 
Baron of the Exchequer. 

And 
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. And on this day they feverally delivered their ojri, ehu v. j?«;M, 

•vt^M* ct i contra. 

mons. ... 



Lord Chief Baron Parker. — The queftion is, whe- 
ther a will brought ready figned and fealed, and ac-* 
knowledged by the teftator, to be his hand-wriung> 
in the prefence of three witneffes, and thofe three * 

witneffes, fubfcribing their names thereto in the pre. 
fence of the teftacor, is a good will, and amounts to 
a revocation of the firft. 

By the fifth claufe of the Statute of Frauds, three 
things are required ; firft, the will to be >frrlting ; fe- 
condly^ to be fubfcribed by the teftator j thirdly, to 
be fubfcribed by three witnefles in the pretence of the 
teftator; 

If this had been res integral I (hould have had 
great doubt whether the teftator*s acknowledging his 
hand, had been fufficient ; but after the former deter- 
minations, I muft confidcr myfelf as bound by them. 

In Lemayne v. Stanley-^ i Levins 3 (a), the cafe was \a) lEq. Ca. 
this : the teftator had not figned. at the bottom of the f p'^^ ^^/jg^' 
will, but his will, being all oiFhis owii hand-writing, hisr s. c. 
name was in the body, and then it is to bejprefumed 
the will was produced ready drawn. 

In an anonymous cafe, Skinner 227. Lord Jef^ 
ftrys feemed to think, ah acinoiuledgmeht would be 
within the ftatiite. 

In Peaie againft Oug^ey (^), Lord C. J. Trevor was (^) com. Rep. 
of the fame opinion. Ab^ 76^!' ^*' 

In Dormer v. Thurland^ 2 P. Wms^ 506. Lord 7aU 
boi 0. faid, it had been determined in this Court, that 
where, a teftator had figned his will, and afterwards 
declared it to^three witneffes, and they figned in his 
prefence, it was a good will; and Lord King feemed 

0^2 of 
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imty. ^mtik, of diat 6pinion) in tee z^inftLih, In Cartbeve^ 35. 

^ ^'"' where there teas one wime& to the will, and two to 
the codicil, fo that neither was according to the 
ftatute. 

In Sionebiufe r. Evelyn^ 3 P- fym. 2514 ^xrjofepb Je^ 
iylf M. R« was of opinion, that the teftator*s acknow- 
ledging his hand was fufScient ; and was of the like 
Opinion in Smitb Vj Cdwdren^ 7th July 1732. 

(«) Supra. I» tl^e cafes of Grayfon v. fVilkinfon {a), i> July 

1752, and Spencer v.* Moorey the heir had liberty 
\o try the wills. 

But the cafes that allow of witneffes fubfcribh^ at 
different times, are ftronger than the preient, and 
they are CWi v^ Parfoni. Prea Cb. 184, and yanes 
f. Lake. In the laft no ftrefs was laid on the teftator's 
running his pen over his name. 

And as to Lodge v. Jennings^ Rep. in £^. ^55. out 
of Lord Gilberft Reports, he took the hint from what 
Lord Keeper Wrigbt faid in Precedents in C3iancery, 
where it was determined, that witnefies n^t atteft at 
different times. 

It has been infifted, that the fealing of at mil in the 
prefence of witneffes, is figning within the ftatute 3 
but I cannot think fo : and in cafes where a perfon 
hath been authorized to fign for the teftator, the tef- 
tator was unable, through diftemper, to fign himfelfl 
It is faid in Lemayne v. Stanley^ the Judges were of 
ojnnion, that fealing was figning within the ftatute. 

(i)Stiiu7«4. in Warnefotd againft Watnef6rd {p')^ Lord Raymond 
ifuled, fealing a will was figning, within the ftatute. 
But I do not think this fo fettled a points 

As to the queftion, whettfer the fecotid will 
tmoants to a revocation of the firft } this dqieada on 

tho 
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the fixtfa fe£tion of the ftatute ; and I tal^e {t, a re- ^t^J^'^ 

vocation may be by any other will, or codicil C3?c« y 

cuted by the teftator, with the folemnities required 

by the ftatute ; and in conformity with that opinion 

is 3 Modern 1 1 8. and as to Hylion v. ^ing^ 3 Lev. S69 

where a will was ligned by the tei^ator, and a revoca? 

tion written on the fame paper, but not figned by 

the teftator, but only fubfcribed by four wltneffes : 

that was held no revocation, becaufe it was neither a 

will> nor codicil. 

And in the fecond will, in the cafe now before the 
Court, there are exprefs words of revocation. 

And therefore I am of opinion, that the fecond will 
!s executed according to the Statute of Frauds, and 
doth ampunt to a revocation. 

Lord Chief Juftice fPllJes. — ^If this had been a new 
cafe, I fhould have prayed time to confider, becaufe I 
own I am not quite fatisfied with the opinion I am 
about to give; but I am overborne by the cafes, and 
^thorities ; and I am confdous that greater mifchieft 
would arife by my differing from the authorities than 
|n giving that opinioUf 

I fliall lay the fecond quelUon, whether the words in 
the fizth fe£Hon of the ftatute relate to wills of revo- 
cation, out of the cafe; for it would be abfurd to 
Szj^ that wills amoi^nting to a revocation fhall be ex« 
rcuted in on$ manner, and wills difpofing of lands 
iball be executed in another. 

And onthe ^rft queftion, had it been a neW cafe, I 
fliould have doubted ; but the cafes and authorities ara 
too ftrong to be got over. If mifchief appear, the 
IcHJfflature inay viterpof^ j but it is too much for. the 
Court. 

<l3 In 
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j/Ai V. smitk, In Lee againft Liib^ there were not three witneffes 

ct k contrn. . . . . ^ 

♦ to either will, or codicih In Lodge againft Jennings 

there were two fignings, and each figning was a dif- 
tinft execution, and but one witnefs coufd atteft. 

The cafes, where it is held that three witneffes may 
atteft at different times, are ftronger than the prefent, 
and may be attended with mifchiefs. If the three 
witneffes atteft at different times, they cannot all fee 
the teftator execute. 

Moreover, the three witneffes are intended to be a 
check on cadh other : how can they be fo if they atteft 
at different times ? 

However, there are ftrong authorities, and I am 
glad this cafe doth not go fo far. 

And as I find, upon the whole, that in favour of 
wills, the cafes have gone farther than the prefent, 
where wills have been fairly obtained, I am of opinion 
this will is well executed. 
• But I put in my claim to be of opinion, that fealing 

IS not figning, nor do I know that rt has been fo de« 
termined ; and 1 look upon myfelf at libeny to con- 
fider it, in cafe the point (hould arife. 

Lemayne v. Stanley is no authority for the pur- 
pofe. That merely determined that writing the name 
at the beginning of a will was figning. 

Warneford againft Warnefordy^zs at nijiprius^ and is 
not confiderable as an authority, though it ought to 
have fbme weight. 

The Matter of the Rolls concurred in opinion, and 
obferved, that fealing identified nothing at law, and 
that the feal is often put by a ftationer. 

The Lord Chancellor obferved, that the fecond will 
was executed at liew Torky and proved there, and was 

pot 
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notfuflered to be fent from thence, as it related to ^^ii'^^-Smitk, 
laads there, as well as to lands here ; and, therefore, . 

the queftion could not be determined at law, and 
concurred with the Judges. 

If this had been res Integra^ his Lordfhip fald he 
ffaould have had doubts, but as it was res judicata^ he 
muft be governed by authorities ; and he thought this 
cafe not fo ftfongas the cafes that had been cited. . 

And he was of opinion on the feconci queftion, that 
the words in the fixth feftion of the ftatute, " figned , 
by the teftator in the prefenee of three witneffes/* re- 
fer to the words ** other writing,'* and not to the 
wdrds, ** will, or codicil ;" and held the will to ba 
^ell executed. 



Frankland v. Frankland, 



a5 May 1753. 



THE caufe being at iflue, the defendant prevails Queo ion con- 
• ^1 • • % t \ • -KT ^ ti cerning examine 

With the examiners clerk to go into Norfolk^ er'$ right to take 
and to examine Sit Andrew Fountain as a witnefs. tt^'col^^^^^^^ 

The plaintiff moved this day to fupprefs the depo- 
fitiona for irregularity. 

Lord Hardwicke C. — Two queftions have arifen : 

One as to the irregularity of the proceedings : 

The other, as to the intereftof the officers of this 
Court. 

The clerks in court copy the depoiitions taken 
on commiflion ; and the examiners copy depofitions 
taken by them viriute officii. 

This is an ancient queftion. The examiners did 
.Iieretofore claim to be the fole examiners of the Court* 

9.4 It 
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I 

^i^^^; Ic would beinconveaijBiit to t)ife parties if die de« 

■ ,^ ■ ijiup.. fendant could take a (ingle esiaipining clerk if»tp the 

cottotry ; for the clerk on one fide i|ught agree to 

go, and the <;lerk qi^ the other niight ref^fe^ aii4 

(b lofe the opportunity of crors-e^ininiii^. 

Where a witnefs is examined^ the adyerfe party 
ha^h a right to call on him to be profs^^xaminedi 
and to attend for that purpofe four days/ 

Can this be done out of Norfelk ? 

\ii Lord Ngtti(igham*^ mahnfcripts, he mentions 
two cafes ia which the examining clerks h^ve gon^ 
out of the office to examine } Darrelw. Shirley^ 20 
EUz, ; Roper v. Wifeman^ 21 Car. I. j and aUb roen^ 
tions, Cajllemain v. Doe^ 18 Car. II., and Mcfely y. 
Maynardi %o Car, II. ; but holds this coifxfe of all 
others mofl dangerous, and thinks fit to reft|:ain al) 
itinerary examiners, and from the two la{( cafes had 
feen mifchiefs. 

There can be no right to examine, whefe there if 
no procefs to compel a witnefs to appear. 

Parties have a right to have witnefles examined iif 
their presence. v 

But that being impoffible here, the method to fq>- 
ply it bath been, to examine them, either by the exa- 
miner, or by cpmmifiioners^ and to piake fbis exa- 
mination amount: to an examination in the prefence 
of the panics, the witnefs is firft to be produced at the 
feat of the Clerk in Court, for the adyerfe party; and 
a note of his name and place pf abode is delivered. 

If the party could carry an examining Clerk into 
the country^ there would be no commiifioners to exa« 
mine witnefles de bene effe \ yet this was never at-* 
tempted. 
^^ ' But 
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However, by confent thefe dqx>fidons yvere read, but rr^i^Aufi v. 
vtthout prejuilce to the general queftion concerning ^''"^'"''^' 
^he regu ariry of taking thptn, and the right of any 
officers of the Court. 



IfYcomp y. Weftcomh. 15 M»y, 175J. 

So i 1 Torin v. 

npHE committee of ihe cftatc of a lunatic, appointed oeO'^jsoT 



tiu guardiau, to apfwer, and defend the fuit. 



fToodr^e v. Kinq/lor,. ,., j„„^ ,^^, 

ryn a motion to fuperfede^ or quafh a writ of certi^ a writ ofctrti- 
orari iffued put of this Court, to remove proceed- j^^abt^ j„ the 
pigs in replevin, in the Mayor's Court of the city of ^herJ^uTflucf 
l4mJ»n^ three objedions were taken to the writ« »<< >( muft be ' 

Firft it was made returnable in the fame Court, cord, not the'*' 
whereas it ought to have been in a court of law : Se- j^Tbe m^^'I'* 
condly, ^% to the length of time of the return, it being ^^'^ 
)efted the 9th of Ffbruary^ and returnable fifteen days 
^fter Eafter: Thirdly, that it was not to remove the 
irecord itfelf, but only the tenor thereof. 

Lord HardwUke C was of opinion, the writ was . 
good as to it's being returnable in this Court, and as 
to the return thereof* But that with refped to the 
return, it ought to be Ihortened, and direfled the 
Curiitor to prepare a writ for that purpofe ^ and as to 
its being made %o return the tenor, and not the record 
itifelf, his Lordilhip was of opinion, it was erroneous, 
and ordered it to be fupprefled, and a proiedendo to 
ifffue. 

Smith 



«34 
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23 June, 1753, 



Smith V. Edwardfin^ 

^H£ defendants, the infi^nts, being in contempt toao 
attachment for want of anfwers, were brought 
into Court, to have a guardian afligned: the fenior 
Six Clerk not towards the caufe, is ufually appointed ; 
but in this cafe, the infants praying their father might 
be affigned their guardian, th^ Court afligned him 
to be their guardian* 



ft9 JuTjc^ 1753. 



Parry v. Morgan. 



npHE plaintiff after filing his bill, to which defendant 
Morgan put in an anfwer, being advifed to amend 
it in divers particulars, which required s^ new engroff- 
ment, did, without an order for that purpofe, file an 
amended bill, to which the Athn^dSitTonge was named 
a party ; and the defendants appeared to both bills j 
on motion for the purpofe, liberty was given to the 
plaintiff, to amend his bill, on payment of 20/. cofts; 
and for that purpofe to take the laft engroffment off 
the file, and to amend the fame, amending the de« 
fendant T$nge'% copy. 



5 Ju^7i '753- 



Newton v. Derit. 



Defendftnt in jrj*.L«« « 

contempt, and ^pH£ Qetenclant bemg m contempt to an attachment 

Shu b'u"' -■• for "9^^ of his anfwer, obtained feveral orders 

RieatC ^^^ ''^^ '^ anfwer i but neglefiing to put in his an^ 

plea difchargcd fWCr 

for irrcguUnijr, • 
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fwer, the plaintiflPon the 8th ofjune^ 1783, fucd out ^«^^<^v>^^< > 
an attachment with proclamation againft the defend- " 
ant, returnable the 24th of June^ and on the i6th of 
June J the defendant was arrcfted thereon, and he gave 
his bail bond, and the fheriff returned a cepi corpus^ 
and thereupon on the 25th of the fame fune,^ the 
plaintiflF obtained an order for the meffenger to 
bring the defendant into Court to anfwer his con-i 
tempt. On the afternoon of the fame 25th of June 
(he defendant put in a plea, pleading a former fuit 
inftituted by the {^Fclfent plaintiff for the fame pu^pofi? 
ftill depending. The plaintiff applied this day by Mr. 
Solicitor General, Mr. Clarkj and Mr. Robins^ to 
difcharge the plea for being irregularly put in ; the 
defigndant having obtained an order only for time to 
anfwer, and being, in contempt for want of ^n anfwer. 
It was oppofed by Mr. Henley and Mr. Greeny of 
jcounfel with the defendant; and Lord Hardwich 
C. ordered the plea to be difcharged : but it was 
ordered, that on the defendant's entering his appear- 
ance with the regifler in a week, confenting that a 
commiiTion of fequeftration fhould iffue againft him, 
in cafe he did not put in his anfwer by the time after 
mentioned, he (hould have fi:^ weeks further time to 
put in his anfwer. 



Torin v. Fowke. %^]^J «753. 



^HE plaintiff came in under a decree in a caufe 

wherein he was no party, to prove a debt, and 

ta receive fatisfa^ion, for which he had filed his bill. 

If 
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TWif Y. FMki. If the plaintiffs in the former caufe delay profecuting, 
•"""*"* the plaintiff in the other was tp be at liberty to profeT 

cute the decree in the name of the platnti^ to tha( 

fuit, indemnifying them. 



•NoT-'^^^' Laiey.Laif. 

I Wils. tij. 
S.C. 



An objeSion was takep to reading parol evideaeo 
in fupport of the legal operation of a wUL 
Lord Har^wick^ C. dted littleiwy v. Btublej^ 
where parol evidence was read in fupport of the legal 
operation of a will, to rebut an equity for the refulting 
truft; and decls^red the prefent cafe ^tfU to tl^^ iam^ 
cffe&i and oyer-ruled the obje£lion^ 



14 Nov. 1753- Handefide y. Brmm^ 

^^^^^ T"^ ^^^ ^^ *^ ^^ ^^^ feveral conveyances obr 
?«lrioTff"IfcS tained from Sir 7(?A«rAerw^re/>, for fraud and 
ataeonoborat- impofition, charging that the confideraticm money 
to prove a Aaie (if any) was paid to one m/fr, who was m coHufioii 
^»..^ with the defendants, and repaid the fame to thenu 

The defendants infifted on the fairnefs of the tranfac- 
tion ; and in order to prove the payment of the confi* 
deration money to WilUp who a£ted as attorney for 
Sir John Tbomecroji^ the defendants, at the hearing 
of the caufe, oflFered to read a bill filed by Sir yobn 
tbprnecroft againft ^//r, for a general account of 
dealings, and tranfii^Qas, whereby he charged WUk 

pyticiUarly, 
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particularly, wth having received the confideratioh ««*>& v. 
money for the aforeiaid conveyances^ and which he ., ■ ■ 
had embezzled. 

The plaintiffs objected to reading the faid bill, fof 
that a bill was made up of the allegations of counfel } 
that at law it never was admitted ; and they had 
never heard it had been admitted in this Court. And 
ihe reafon why an anfwer was admitted to be read 
was, for that it was upon oath. 

It was faid on the part of the defendant, that it 
l¥as read as a corroborating jcircumitance of a flalt 

fea- 

Lord ttardwicke d — TRe queftion is, iirft, whe- 
ther a bill in another caufe can be read as legal evi* 
dence againft a perfon no party to that fuit. 

Secondly, Whether it can be read as a corroboratmg 
drcumftahce to prove a flale fstd, the witnefs being 
dead. His Lordfhip cited Snow v« Fbiltips^ i 5/^. 
S2o(a). Woolletyi Ro^etf, i Cbi Cos. 64^ Mounifordiri u^ i icebi.7tf» 
Ranie^ 2 Keble 499., and dated they v^ereall thecafet ^* 
he could find on what had been faid concerning the 
prefent queftion. The intent of this evidence is to 
prove a matter of fad : aind sts an anfwer was put 
in to the bill, it proves privity» and brings it withint 
the two firft cafes. Butaslamnotwilliiig tobr^^aK 
through the modern rul& (which doth not permit bills 
in another caufe to be read as legal evidence), t (hall 
therefore ttinCider^ whether it; may not be read to ve-^ 
rify a ftale fad, and I am of opinion it ms^ sfis a cor-< 
roborating circumftance. 

His Lordfhip therefore over*ruled the objedion, 
ttd allowed the tnll to be read. 

Lord 
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I 

a4Nov. 175 j. Lord Lempier v. Earl Pbmfret. 

l^iXdT^L. ^H^» came before the Court on exceptions to the 
^'7 of a lettic- Mafter's report, he having reported the defend- 

ant's anfwer infufEcient. 

The bill was for difcovery of title deeds, and for 
an injuii^Hon to flay wafte : the plaintifFcharging that 
the defendant his father was tenant for life oiily., fub- 
jeft to wafte, with remainder to him in tail. 

Lord Hardwicke C, — A plaintiff is entitled to come 
for a difcovery of dceds^ or faSs, where he wants 
them as auxiliary to relief, or for remedy at law, but 
hot without any occafion ioi fiich relief, or re- 
medy. 

If there be deeds relative * to an eftate touching 
which no relief, or remedy is wanted, yet, if the party 
have occafion to mortgage, he may be entitled to it 
difcovery. 

So as. between father arid fori. 

If a reafonable propofal of marriage were made ft 
the fon, and the father rcfufed to difcoyer deeds, a 
court of equity might grant a difcovery : but that fs 
riot the cafe here : and it is incumbent on a tourt of 
equity not to give way to new inventions, that may- 
Create mifchiefs. 

The queftion now before me hy Whether the an- 
fwer can be faid to be fiifEcient without breach of the 
courfe of the Court ; for the bill doth not charge the 
'fettlement to be in the cuftody of the plaintiff, and 
that he hath threatened, or intends to deftroy it. 

And thoiigh in cafe of a jointrefs, the Court will di« 
re£ta delivery of title deeds on confirming her join- 
ture; 
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lure; yet, as between fiither and fon, the Court has ^if^f'^^l^.J;^ 

always fuffered the fettlement to remain with the 

father for the benefit of the family, unlefs he hath 
threatened, or intended to deftroy it. 

That is not the cafe here \ nor is it credible. The 
defendant the father is tenant for life, not fubjed to 
wade. It is his own fettlement, and he fwears he is 
difpuniihable for wafle. 

Therefore allow the exception. 



Emmet v. Ayliffe* 
(Reg. Lib. A. 21.) 

'ipHE queftlon arofe upon a policy of infurance.of a 
fliip bound from Naples^ which was feized there. 
An a£tion having been brought on the policy, the 
plaintiff filed his bill for an injundion, and for a 
comtnifHon to examine witnefles to enable him to 
]}roceed at law, but prayed no relief. 

An injundtion was granted; s^d continued upon 
terms, and the plaintiff, and defendant to be at liberty 
to examine perfons named in the order, and each fide 
to have liberty to crofs-examine. 

On the i2th February 17 S 5^ the defendant, after 
ilating the above order, and that he had examined his 
witneffes, and that the plaintiff had crofs-examined 
them, but had not fued out a commiflion, moved that 
the injunftion might be diffolved, and that the depofi- 
tions taken on the part of the defendant be publifhed, 
and that he might read fuch depofitions as evidence at 
the trial at law. 

After 



8 Dec. 1753. 
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Emmtv.Ayirf*. Aftcf hearing eounfel on both fides^ihe Lord Chah^ 

' cellor diflblved the injundion, and brdered the depofi« 

dons tobe publifhed.HisLordihip cited Rcyal Exchange 

WTiieiikeorder AJfurantJB Company v.Barilhr, loih Dtcmker ij/iz (a}: 

Spencer, 25 May 75^* Parker v. Otfrdmcri iS Maroh I7|8. 



i3Dec.f75i> yamss TutkfieldiHa. Frances his wife, Piaintiffk. 

James Buller the elder, znd James ^ ,. 

5«i/&r his infant Ion, . - .j Defendants; 

(Reg. Ub. B. foL ^9*) 



cftate, 



lime. 



ieionofan jt^iluaM Gould, feifed in fee of eftates in the 
eftate'behigia county of DcvoHy and of other dlates^ for lon^ 

?^«/ S' "^ terms of years, died intcftate, leaving EUtahetb his wi- 
iamS^c^- *>^> and t^o children, the plaintiff fr^j^^^r/, and £//zfl. 
ireyah?crefpited, ^^/i&, afteTwards the wife 6f the defendant TtfW/Bdl/b-. 

until he atuined j i • r ■ # • . • . ^ • i 

twenty-one, and and the infant, his heirs at law, who became feifed of 
holtTwd'enjoy the cftatcs, fubjeft to in annuity of 20a/. to ElizaBetS 
incbemeaa their mlother, by waj^ ofjoihturc. 

Elizabeth th6 daughter having attained the age o^ 
twenty-one, in confideration of, wd previous ib hci 
marriage with the defendant James Buller the elder, 
by proper deeds, conveyed all, and fingQiar hef undi- 
vided ffiari of the faid efllates to Sir John Clark baro- 
net and another, and their heirs, &c. to the ufc of 
the faid intended huftand for life, remainder to truf* 
tees to prefer ve, &c. } remainder to the wife for life ; 
remainder to truftees to preferve. Sec. ; remainder to 
the firft, and other fons of the marriage ia tafl male, 

7 with 
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uvith other remainder over ; with remainder in fee to T'^'f^f^^^ "«• 
the faid defendant James Buller. • , 

And in the releafe there is a provifo, that in cafe 
a partition of the eftate fliould take place^ the faid 
truftees ihould do every aft to perfefl: fuch partition^ 
and that after fuch partition, the truftees fhould ftand 
feifed of fhe moiety of the divided lands to the fame 
ufes as the Duller*^ undivided moiety ftood limited. 

On the marriage of the plaintiffs, the plaintiff 
Frances not being of agc> by articles dated 17 th 
March 1740, the plaintiff Fr^nr^/ covenanted, when 
of age, to convey her undivided moiety of the freehold 
eftate to J$hn Tard^ and others therein named, and 
their heirs^ to the ufe of the plaintiff John for life j 
remainder to the wife for life, with remainder in ftri£k 
fettlement ; with the ultimate remainder to the plain* 
i£jGbn in fee. 

The plaintiff Frances having attained the age of 
twenty-one, the pisuntiff levied a fine, and frefh arti- 
cles were entered into, which bore date the 12th of 
June 17451 but no.alteration was made in the limita- 
tions, except in the ultimate remainder, which, inftead 
of being to the plaintiff John in fee, was to be as the 
plaintiffs fhould appoint, and in default of appoint- 
ment, to the ufe of the furvivor in fee. 

The defendant y^mw Buller the elder having, as it 
wasallcdged, got into poffeffion of the eftate, and cut 
down timber, the bill, bef^des praying partition^ prays 
an account, &c. 

The caufe was heard this day (u), when a partition (-) 5 Feb.1749. 
Was direded of the eftate in moieties between the xl% 
plaintiff, and defendant, to be held and enjoyed in fe- 
veralty, and the parties were to execute mutual con- 

yoL,I. E veyanccs 
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riyi^rt'an^fon ^^Y^i^ces of their refpeftive allotments, which the 
■■■ Mailer was to fettle ; and the defendant, *James Buller 

the infant, was to execute the conveyance when he at- 
tained twenty-one, unlefs he (hewed caufe to the con- 
trary ; and the party to hold, and enjoy in the mean 
time. 

A commiflion of partition iflued. The commiflion- 
crs executed it, and the Matter fettled conveyances of 
the refpeftive allotments. 

At the firft feal after Mich. Term 1753, the plaintiffs, 
by Mr. Solicitor General, Mr. Noel, and Mr. Cafper, 
their Counfel, moved that the execution of the convey- 
ances might be fufpended until the infant attained the 
age of twenty-one, and was capable of executing the 
deeds; and argued the impropriety of executing 
them fooner. 

Mr. Henley J and Mr. Wilhrahani were Counfel for 
the defendants, and urged, that the decree was fuch as 
was ufually made in fuch cafes, and cited Davenport 
V. Oldisy decided by the Lord Chancellor, 8th . Julj 
{a) vid. I Aik. 1738 (a\ by which the parties of age were to execute, 
^'^* and the infant when he attained twenty-one, unlefs he 

fhewed caufe to the contrary. 

Lord Hardwicke C. faid he would confider of the 
(A) 13 Dec. cafe, and it ftood over until this day (b\ when he deli- 

i-^sa. Reg. Lib. J 1 • ' • -^ >» 

B. foi. 39. vered his opinion. 

In the cafe before me there hath been a decree di- 
recting a partition : one of the parceners is an infant ; 
and by the decree mutual conveyances are to be exe- 
cuted, and the infant to join when twenty-one, unlefs 
he (hew caufe to the contrary^ and the parties »to 
hold, and enjoy m fcvcralty in the mean time. 

The 
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The objefWon is ; that, as the conveyances are to 7Vr*/r/i/ct ux. 

t 1 • • ir 1 1 /I 11 1 v..ff«//r» and fon. 

be mutual, it is ablurd that one Ihall execute, and con- - 

Vey away his freehold, and the other to have it in his 
power to objeft when he attains twenty-one. A cafe 
of Davenport v. Oldist faid to have been determined by 
me, hath been cited in fupport of the decree : I might 
make fuch a decree ; and I am apt to think others fimi* 
lar to it may be found, but 1 think them wrong ; and 
thinking them fo, it is proper they fhould be fct right. 
Look into precedents, and fee what is the courfe of 
the Court in decrees j where there is an infant. In 
decrees of foreclofure, where the infant is mortgagor, 
the legal eftate is not in him ; it is only the equity of 
redemption : and the only cauTe he can ihew is upon 
the face of injuftice, but if right, no caufe will lie. 
But where there is an infant, and the legal eftate is 
in him, the parol may demur, and the Court will 
tot decree it. See the cafe of Lord Brook v. 
Lord Hert/ordj Hil. 1728, 2 P. JVms. 518. which is a 
ftrong cafe in point There the legal eftate was de. 
vifed to, and was in truftees, and the ceftui que trujl 
was an infant. It is fo in the prefent cafe : I think 
the application reafonable, and, therefore, let the 
execution of the conveyances be refpited until the in-* 
fant comes of age, or further order (a). s.' c^&^nJbbu 

V. Read, z:) April, 1784. SimiU^ cafe determiaed by Lord Tburloir C. upon tltc Tame ground, 
ifter doubtini{, and feeing the above cafe. J« O. 



R a . tVdter 
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16 Dec. 175J. tValton V* Tryon* 

Ambl. tjo. S4C. 



Queftionatto ^HE aboYc caurc ftood this day for judgmeftf. 
tithe, of lopping ^ Lofd /for^a;/Vfe C— The! plaantiff's bill is for 

of ancie.u poi- , • " 

lard oaks, and of an accottiit of, and fadsfiaftton for, tithes of three 

beech wood, as ^ _ . 
well ai the bodiei IpeCieS* 

1. topping. j^^ jjjj^gj ^f lopping of ancient pollard oak, and 

afh cut in a wood called AJhurJl Wcod^ in the parifli of 
of Mitcham in the county of Surry: 

2d. Tithes of beech wood, as well the bodies, as 
tops : 

'3d. Tithes of rabbits, bred and fold from the ^^nx* 
ten called J/hurfi Warren : 

The principal quellton arifes on the two fiift Se- 
cies of tithes } as to which it is proved, that there is »o 
coppice, or underwood j that the oaks and aAes are 
ancient pollard trees ; that the beeches are of twcsty 
years growth or upwards ; and chat the far greateft 
part was cut and made into faggots for fire \ fooie 
fmall part only having been made into pofts, and rails, 
and ufed for wheelwright's work* 

It is alfo proved that tithe hath been paid for the 
DTood £0 fallen at former falls. 

The general point made by the bill is, that for aU 
fire-wood of fuch kind as in the bill, cut or made into 
faggots, tithe is due to the re£lor : and this hath been 
argued on reafon, and on precedents ; and the great 
precedent of Greenaway v. the Earl of Kent is re- 
lied on. 

I therefore will confider it firfl on reafon, and then 
en authorities. 
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It is argued on reafon, that tithe ought to be paid ^>^^^ v. rryt*. 
of wood, as of any other growth of the earth, which -' 

annuatim renovat. But this proves too much ; That 
all wood pays tithes. All wood increafes yearly as 
coppice wood ; but though ail wood annuatim crefa^ 
yet non annuatim renovat ; and coppice wood is fubjedk 
to tithe chough non annuatim renovat. Yet the lavr 
takes notice of it to be cut, or taken in a certain fpace 
ot time ; like the cafe of faflFron, \i^hich, though ga- 
thered but once in three years; pays tithes ; but of 
timber trees the rule is otherwife, and the law doth 
not expeft a ftated time of felling themi but they arc 
confidered as part of the inheritance. 

Loppings of pollards are lenantcy profits, and Ihould 
anfwer tithes ; and in many places, loppings of fpiral 
trees are allowed to the tenant ; yet thofe are timben 

It is argued, that the ufe for which wood is cut, 
determines whether it be citheable ; and that if it is 
cut for fire, It fliould anfwer tithe. 

If this (hould be admitted, it would be a dangerous 
inaovation: Certainty is the mother of repofe, and 
therefore the law aims at certainry : the fubfequent 
ufe of a thing, as it alters not it's nature, cannot add 
a titheable quality ; but a cafe is put where the ufe 
determines whether it is titheable, viz. where wood is 
cut to be burnt in the boufe of a pariihioner within 
the pariih) ia which cafe it is not liable to tithe j but 
this is not by common right, but by fpecial cuftom. 

In many cafes the ufe of the wood at cutting is no^ 
known. If fo, how is it poilible to fet out tithes a^ 
the felling ? j&nd if it were laid down as a rule, that 
wood was titheable at felling, it would vary the law 
in fevera! inftancesj viz. in woods near iron forges, 

R 3 and 



2^6 REPORTS or CASES [ajGco.II, 

jr^itony.ffym. and where there is plenty of timber, they cut down 
" ^"^ timber trees, and apply them for fuel. Therefore if this 
doftrine, that the fubfequent ufe of the wood makes 
it titheable or nof, prevails, it would conftitute two 
different laws of tithe pf wood, in different parts of 
the kingdom, and produce confufion. 

It is faid farther, that by the general rule of the law 
of tithes, cattle bred for the plough, or pail, do not 
anfwer tithes, till the general ufe determines, whether 
they will be titheable or not ; but as to colts, tithe is 
not predial, but mixed, which the owner is not oblig- 
ed to fet out at any certain time ; theparfon receiving 
tithes in the fame manneras of other titheable things, by 
taking one tenth of th^ profits the owner makes. They 
are, therefore, not titheable at dropping, or weaning, 
on a prefumption they (hall anfwer tithes afterwards. 
Thus much on the reafon of the thing. 
But the law of tithes Is pofitive, and is this : 
Of all timber trees of the age of twenty years, or 
upwards, whether they be timber trees by common 
law, or by cuflom, no tithe is payable either of bo- 
dies, tops, or lops for whatever ufe employed, with 
this exception, that in certain particulars, where fraud, 
is attempted, in fuch cafe timber trees become fubjed 
to tithe as after mentioned. 

. This law is declared in the ftatule of SylvaCadua: 
But coppice, and underwood are liable to tithe. 

In the year book of Edw. the 3d, it is faid, it was 
^ever known tithe was paid of great trees, or timber ^ 
Stat, of ^arum, 2d Leonard 80. Fitzherherfs JVii/. 
Brev. 51. Reg. 49. Lord Coke^ lA Inft. 645. Seldeift 
Hi/iory of Tubes. 

Judgments 
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Judgments at law have been that timber trees of JVahonyf.rrym. 
twenty years growth, or upwards, are free from tithes " 

as well as to lops and tops, as to the body. 

In MoJin^s cafe in Plowderij 470. the Court was of 
opinion, horn beam was not timber, and was there- 
fore titheable ; and it is now fettled, unlefs by cuftom 
horn beam be timber : And it is fo laid down in L/* 
ford*^ cafe(/7), on a queftion of wafte, id Inftit. 642. («)nCo.46k. 
where the body is free of tithe, every other part is 
likewife exempted, exccept as to germains growing 
from roots of trees fallen, • 

It ifi obfervable, there is a great difference between 
germins, and tops pf pollards. 

As to germin?, nothing is remaining of trees ; but 
in cafe of pollards, the body remains, which will ex- 
empt the branches. See {b) Croke^ Eliz. 477. Moore (h) Ram y. 
908. Liiileion 108. Patcofon. 

I will ne^^t coniider the cafes cited againd thefe au- 
thorities. 

Firft Brawnlow g4» Man v. Somertoriy is not in point* 

In I ft Levins 189, Hawes v* Cornwall^ it is fai4 
pollards of fifty years growth, fhall pay tithes when 
felled } but this cafe, fo fhort, and imperfedly reported, 
is not to be relied on : it is better reported in lit Si- 
derfin 300. by which it appears the wood felled was 
coppice wood. 

Pollards oftwenty years growth before topped, arc 
privileged as timber trees ; and the bodies of fuch 
may be ufed as timber, and are fo. 

The modern precedents in the Court of Exchequer, 
Brings V. Martin. Trin. 6 of JVm. and Mary: North' 
ley V. Coilard, Mid. 6 of Wm. and Mary, are quite 
contrary, 

R4 And 
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}rahoHv.rry^ . ^^j thcTc IS no reconciling thefe authorities, but 
on the fuppofition, that the one was lopped before 
twenty years growth, and the other after, 

Layjieldw. Cooper^ 12 July 1698, is not relied on. 
The great cafe is Greenaway v. Earl of Kent^ in Hil, 
(*) Bunb. 98. j'^^f„^ I y^^ ^^^^ where the Court declared the plaintiff 

entitled to tithe of all wood above twenty years growth* 
as well as underwood that was cut and corded, and 
for bark dripped ; but not to tithe of wood above 
twenty years growth, which was not cut, and corded. 

But there Lord Chief Baron fVard, was of another 
opinion, and the decree was made againit that opi. 
nion, which was founded on the old rules, and waa 
the better opinion. 
(A) Bunb. 194. Biby V. Huxley, I2d February, ly 24 (b)^ is againft 
that determination. 

And the cafe of the Earl of Kenty is contrary td 
former refolutions, nor is ic followed by the fubfequent 
refolutions. 

Where I fay timber wood may be madt titheable, 
!l is to prevent fraud. 

A parfon may (hew timber woods, fo interfpetfed^ 
that it is impolfible to diftinguifh them. 

As to tithe of beech wood, it is not difptited ; but 
this is above twenty years growth, and fo depends oft 
the point, whether beech be timber by cuftom. 

As to tithe of rabbits, if titheable, it is by cuftom. 

An iffuc was ofiFered by the Court, to try whether 
beech in the faid pariOi is timber by cuftom, and 
whether the pollards in qUelUon, were lopped before 
the age of twenty years ; but the plaintiff* decliniog td 
:^ tty die bill y/» difmi0edt 

Turner 
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Turner v. MitcheL ^"^ ^^' «"54- 

■>■■■•■ 



pl^HA, fo far as it went to the account, prayed of the 
perfonal eftate, allowed; as to the real eftate, 
overruled. 



Jiynjly v. Reed. n Feb. 1754. 

(Reg. Lib. A. foK $6$.) wiiuoabUAcd 

on a bill by tJi« 

^QHN Ay^Jly the plaintiff's father being feifed of ef- equity IZc-'*** 
J tates at South Middleion, called Highlands, which f^TbeJhiS 
he had purchafed of IVilliam Ayn/ly, fubje£l to a moru ""^^^' **^'*** 
^age in fee to the defendant Fruncis Blake Delaval^for default of re- 
fecuring ^00 /. and being alfo feifed of other eftates in Jas"tL"bi'dff.' 
the fame county, by his will, (after fome fpccific SJi^en^^^^^^^^ 
dcvifcs), devifcd the faid eftate called Highlands, and ^S'/ziv^^. 
other eftates therein defcribed, to the defendant Reed^ »"'• ^'^ ^ 
his heirs and afligns, ^^>^ to the payment of his 
debts, and legacies, to the ufes following} to the 
plaintiff for life, remainder to truftees to preferve, &c 
but neverthelefs to permit the plaintiff, to receive the 
rents and profits, after his, the teftator's, deks and le- 
gaciM were faid^ and not fooner ; remainder to the 
plaiatiflrs fons and daughters, by any other wife than 
the prefent, in ftrid fettlement, and in default of fuch 
iffue, then to his two daughters^ the defendants, Mary 
Davidfm and Ann TweddeU during their lives as te- 
nant^ in common; remainder to the defendant Fronds 
Tweddel for life ; reanainder to truftees to preferve 
&€• during the life of the £iid Francis Tweddel, yet 
«(V«ithe)efs after paym^tt of th$ teA:ator's debts and 

legacies, 
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Aynjiy v. ^ttd. legacIes, and not fooner, to permit the defendant Fran- 
* • ■ '' cis TweddeU to receive the rents, &c. during his life ; 
with remainder to his firft and other fons, in tail male ; 
remainder to his grandfon, the defendant, George 
^weddelj in like manner, but not to receive the rents* 
&c. till the debts and legacies were paid; with re- 
mainder to his firft and other fons, in tail male ; with 
the ultimate remainder to the teftator's own right 
heirs: and theteftator direfted his truftee, immedi- 
ately after his death, to enter upon his faid truft ef-' 
tates, and receive the rents, &c. and charged and made 
chargeable the fame, with the payment of his debts, 
&c. and direfted him thereout to pay the mortgage to 
the defendant Delavaly and his other debts, and ap- 
pointed the plaintiflFthe fole executor. 

The plaintiff proved the will, and the defendant 
Reed entered on the eftates. 

The bill was for an account of the teftator's pcrfo- 
nal eftate ; for an account of what was due on the de- 
fendant DelavaPs mortgage, and of the teftator*s 
other debts, &c. ; that defendant iJ^^i might aft in the 
truft J and that if the perfonal eftate were not fufficient 
to pay, the deficiency might be raifed by fale, or mort- 
gage of the truft eftates. 

Reed by his anfwer admitted the will, and adHiittod 
his having entered on| the eftate, and fubmitted to ad. 

By the decree dated this day, the plaintiflF, the heir 
at law, admitting the willy it was eftabliihed, and the 
trufts ordered to be performed ; and an account was 
direded of what was due on DelavaPs mortgage j and 
ppon the plaintiflPs, or upon the defendants', Mary Da- 
vifoTiy AnnTweddel, Francis TweddeU and GeorgeTwed^ 
df I, paying what ihould be found due, the mort. 

gagee 
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gagee was to convey, &c. and in default of the plain- ^"j^y v. netd. 

tifl^s or the faid defendants', redeeming, the bill as to ' 

the liefendant, the mortgagee, was to be difmifieds 

and thefaid defendants were to fland foreclofed; but 

in cafe the plaintiff, or the faid defendants, or any of 

them, fliould redeem, the equity of redemption, was 

to be in the perfon fo redeeming, fubjed, and liable 

to fuch truiis, and limitations, as were declared by the 

will, concerning the fame. 

The decree then goes on to direft an account of 
the perfonal eftate, and the other accounts neceffary 
fowards executing the trufts. 



Grimmet v. Grimmii. 

<Reg. Lib. A. fol. 199.) AmbLV,l?tc. 



of the 
the 



jiriLUAM Grimmet^ made his will, dated i-ith 5-14 ?»«• 

rr ^M w r 11 -r • refidue of I.., 

Marco 1749, as follows : «* I give 20 /. per ann^ tciutor'. per- 
to my brother Francis Grimmet^ during his life, to the death of his 
be paid half-yearly, from the day of my death, out of Tyt^li^lti^^t^ 
the interefts of money in the public funds or mort. fh«?of which°' 
gage, or any my real eftates or perfonal eftates, of ^^'J^^ deemed 
which I (hail (land invefted ) and I give all the red and in fome or' the 
refidue of my real and perfonal eftate, in twenty-four Swd^inThe* ** 
equal parts, in manner therein mentioned," and the "ceT,"ot^/!the 
teftator alfo gave ^ parts^to his wife for her life. "^tS^,^^. 
By a codicil dated 24th March 1740, taking notice, fo the/4i//«/Wf. 

. . ' r L- /I c • r !_• "•"ofthego- 

thac -i^ parts of nis eltates, after payment of his vemonofthe 
legacies, and for expences remaining undifpofed by exwIILs^thi* 
his will, and alfo taking notice of the annuity of 20 /. be coniidwed^tt 
?-ycar given to his brother Francis^ for his life, he ^'"^5" <>^ '^« 
exprefles himfelf thus : •« My further will and pleafure k wMilve"^/* 

held not to come 
within the Sta- 
tute of Mortmaifl 



7 is within the Sta- 
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Grimmet V, ig^ that the ^V P^^^^ ^^ ^^^ remains of my eftate^ after 
"'"'"'^' the death of my wife, my juft debts, funeral expences* 

pecuniary legacies, firit paul, together with the 
20 A a year, which my faid brother Francis is to 
enjoy during his life, after his death, are to be applied 
in clothing, and educating twenty poor boys of the 
parifhof Brightbelmft one ^in Stt/fex^ in the principles of 
the proceftant religion ; and I appoint the minifter^ 
churchwardens, and overfeers of the faid parifh for 
the time being, with twelve others of the principal 
inhabitantSi which are to be made choice of at a 
public vedry, as governors, or truftees of the faid 
charity ; and my further will and pleafure is, that 
the faid ^ parts of my eftate, after debts and lega- 
cies are paid, together with* the faid 20/. a-year after 
the death of my faid brother, or what ihall be 
deemed equivalent to the faid 20 /. per ann. 750 /. 
be ia fome of the parliamentary funds, to (land in 
the names of fome of the truftees, (who are to exe- 
cute a declaration of truft), until the whole can be 
laid out in the purchafe of lands to the fatisfaSion of 
the governors, and my executors before named, (who 
are always to be confidered as governors, or truflees 
whilft living for the ufes aforefaid), that is, to applj 
theintereft, profits, and rents of the faid ^ parts 
of the refidue of my eftates, and of the faid 750/. 
or the lands to be purchafed therewith." 

The executors after the death of his teflator proved 
his will, and poiTefled abundantly more than would 
pay and fatisfy the debts, funeral expences, legaciest 
and the faid annuity. 

The plaintiff infifted, that the devife of the faid ,V 
parts, and of the fund out of which the annuity dF 

20 /« 
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20/. to the teftator*s brother Francis was payable, ^,;^^^,^ 
was void, being wiihin the Statute of Mortmain of Gummet. 
the 9th of Geo. 2. _— 

The minifter and churchwardens and other truftees 
of the charity, infifted the bequeft of the faid Vt P*'"^ ^ 
of the refidue and of the faid 20 /. a year, or the 750 /. 
in lieu thereof, was not void ; for that the fame was 
not to be laid out in lands, until it could be laid out 
to the fatisfadion of the governors of the faid charity; 
and that therefore the fame ought to be conftrued a 
dlrcftion to lay it out in fome of the public funds on- 
ly ; for that the fame could never be laid out in the 
purchafe of lands, to the fatisfadion, and approbation 
of the governors, and truftees, if fuch application 
thereof could any ways be conftrued to defeat the 
charity itfelf, and infifted it was the intent of the tef- 
tator, that the truftees (hould have power to execute 
the trufts as they thought fit. 

On hearing the caufe this day. Lord Hardwicke C. 
ordered ao /. a year, to be paid to defendant Francis 
Grimmet during his life, and after his death, the fura 
of 750 /. in lieu of the 20 A a-year as direftcd by the 
teftator's will, to be taken out of the whole refidue^ " 
and to be applied for the benefit of the charity. 



Fenhoulhet v. Pajavant. n M^rch n^ 

« 
Jp fpecialty creditors exhauft the perfonal eftate, the 
fimpic contract creditors are to receive a fatisfadion 
pro tanto^ out of the real aflets defcended ; and if 
the debts of the fimple contraA creditors, ihall not 
amount to the whole of the perfonal eftate, which the 

fpecialty ' 
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Ffriirouf^ee v. fpecialtv crcditors fliall fo exhauft, the legatees are 
i , to ftand in the place of fuch fpecialty creditors for the 

refidue of what they fhall exhauft out of the perfonal 

eflate, and are to be ^zx^l pari pajk. 



' April 1 7 54. Blower v. Morret. 

% Atk. 772, 
S. C. 

; D Y the decree, all parties were to be paid their cofti 

out of?n cftatc out of the cftate. 1 he defendants, Morret and 
"htc^^inddo wife, die, before the cofts are taxed, inteftate, and 
not drop with the jnfolvent. Uir. Bolder d^ their folicitot, applied this 

party, though . t«rt 

noi taxed. day for the Mailer to proceed to tax their cofts, and 
to be paid the fame. 

It was objefted by the tefiduary devifce, and lega* 
tee, that the cofts not being taxed, could not be con- 
fidered as a debt, or judgment j and not being fo, 
and the fuit being abated, and nothing remaining to 
be done under the decree, the fuit could not be re- 
vived, and confequently the cofts dropt with the 
party. 

Lord Hardwicke C. — There is a diftindiion be- 
tween perfonal cofts, and cofts to be paid out of an 
eftate. 

Cofts, when decreed out of an eftate, are a Ken 

thereon, which makes it a fecurity : and there being 

^ nothing executory, there is no ocdafion to revive j 

?7S5. Bu'ckby. therefore let the Mafter proceed to tax the faid late 

Thumai cialke, defendant's cofts, and let the fame, when taxed, be 

Z^^::^ paid to Mr. Bcldero, their folidtor. 



Cofts, 
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Lord Herbert v. Pufey. 17 April 1754. 

jT xdEPTioNs to the joint anfwer of defendant Pu- 
fey and Gooftrey. Pufey died : the exceptions? 
after fome doubt, referred as to Goofiref% anfwer only* 



Mayne v. Hcchin. 27 April 1 734. 

npHE plaintiff had obtained an injunaion of courfe, ln?weH"^,e"''* 
till anfwer and further orden The defendant p°'^fc<^ »n^u«- 

, cicnr,andheis 

put m his anfwer : upon exceptions, the aniwer was f««^'«<i ^''fh »» 
reported infufEcient. The plaintiff obtained an order tbc"iu, and"or 
to amend, and that the defendant fhould anfwer the ll!™ mendmVnu 
amendments, and exceptions at the fame time. The '"^"ceptjon*^ 
defendant put in an anfwer, and obtained the common he mud anfwer 
order to diffolve the injunction, unlefs caufe. The wn^ppiy to*d^^ 
plaintiff took exceptions to the anfwer to the amended [^orthat had""^' 
part of the bill ; and by way of caufe, on the %iA of «^«n obtained 

^f.»n Ji. • 1 jr on the orijioal 

Afrtl^ Ihewed the , exceptions, and prayed to refer wii. 
them ; and that the further anfwer to the former ex- 
ceptions might alfo be referred. A doubt arofe, whe- 
ther, as the injunftion was founded on the original 
bni, the defendant was obliged to anfwer both the 
original and amended bill, before he could apply to 
diffolve the injundtion. 

Lord Hardnvkke C. faid he would confider it ; and 
on the above 27th oi April 1754, his Lordfhip de- 
clared, that had the defendant put in a further an- 
fwer, upon his firft anfwer being reported infufficient; 
before the plaintiff had obtained the order to amend, 

and 
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Mayn^vMoc^/n , ajjj (qj^ t^g defendant to anfwer the amendments and 
"*'"''*"'"" exceptions at the fame time, tjie injunflion muft 
hzvejiood or fallen upon the original bill, and the an- 
fwer thereto : but the defendant not having anfwered 
the exceptions before the plaintiff obtained the faid 
order to amend, the original atid amended bill l^** 
came one record, and the defendant muft anfwer both 
at the lame time. 



tf & TO May Sparrow v. Hardcajlle. 

1754- jAtk. ^ "^ 

79».. S. C. 

AmbKii4. Qyril Jrtbington, by his will, dated 28th July 1716^ 

J_J dcvifed all his eftate, both real, which included 

A grant of in the advowfon in queftion, and perfonal, to truflee^ 

deed declaring aud their heirs, with limitations, by which he makes 

ibrr^nkuia? bis ncphew Cyril Hardcajile^ on condition of changing 

bcTev^citV'' his name to Jrt/jington, tenant for life of his eftate, 

of the will a. to with remainder in ftri£k fettlement, 

tbc aavowioo* 

On the 13th oiOflober 1720 he made a codicil. 

On the 2 J ft oi November lyi^ he made another 
codicil. 

On the 2cth oi November 1723, he grants the ad- 
vowfon in queftion to truftees. 

Andon theaift of JViw^/wA^r 1723, by deed, de- 
clares the trufts< 

The queftion was, whether the grant of the ad- 
vowfon, and the declaration of truft, were a revoca- 
tion of that part of the devife of the real eftate. 

Lord Hardwicke C. — ^The general principles arc, 
that a man who devifes muft have ac the time of mab* 

sng 
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\ng his will, a difpofing capacity of mind. He muft ^^^"^f"^- 
aifohave an eftate in the land he devifes, and the eftate ' 



he fo hath devifed muft remain in the fame plight and 
condition to the time of his death as it was at the ex*- 
^ecution of his will : for any alteration of the eftate in 
the land, by any aft of his will, makes it a dif- 
ferent eftate, and will import a different intention, 
and will be a revocation of his will, unlefs in certain 
fpeciai cafes. 

In Jrtbur v. Socienbam, (a) Lord C.J. Tr^twr fays, (-) fittt- MJ- 
ifA. be feifed, and devifes, and afterwards executes a *^°*^' ^^^' ^'^' 
feoffment, it is a revocation of his will. If there be 
a feoffment, and no livery, that hath been held a revo. 
eationi. So, ir a man executes a bargain, and fale^ 
and acknowledges it, and it be not broiled, yet it is 
a revocation^ 

And in the Earl o( Lincoln v. Roils, f^) it was held, <fi' ^^- f •• 
that where the Earl ot Lincoln had devifed his eftate p- c. 154- sc. 
to his heirs male^ and afterwards taking it into his 
head a lady might be difpofed to marry him, (though 
he had never afked her the queftion), makes a fettle- 
ment of that eftate to the ufes of the marriage • 
though he never did matry, and the conveyance was 
for fuch a whimfical purpofe^ yet it was held to be a 
revocation of his wilL 

So a man apprehending himfelf to be feifed, and 
afterwards fufpe&ing he has only an eftate tail, hit 
fuffering a common recovery is held to be a fevoca^^ 
tion. • • 

The diftinftion made in the prefenl cafe is, that 
Mr. Jrtbington being feifed in fee of the legal eftate 
of the advowfon, and after devifing it, did on the 
fame day execute a gtant of the advowfon, which. 

Vol. I. S though 
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M^dkZu though a general grant, aj^ars to be for a particular 
, purpofe, viz. to create a truft for the benefit of fueh 

fon of /. S. as on avoidance might be prefented, and 
then to himfelf, and his heirs ; which is the fame as if 
he had left the truft to refult, which would have pafled 
by virtue of the devife. 

But there is no authority for this, and 1 am of a 
different opinion. 

I think that this is a new eftate, and will not 
pafsby his will, h^ having parted with the whole legal 
cilate, but that it muft defcend to his heir» 

The excepted cafe^ have been confined to mort- 
|[ages, and fecurities. 

In cafe of a mortgage in fee, though a total revoca- 
tion at law^ yet in equity the edate fhall pafs, fubjed 
to the mortgage. ^ 

And the devifee declining to try at law the time of 
the execution of the two deeds of the 20th and 21ft 
ci November 1723. 

Declare the will and codicil, as far as they relate 
to the advowfon reveled, and the truft for the bene- 
fit of a fon of/. S. being performed, let the truftees 
coi^vey the advowfon to the heir. 



j% mj 1754- T)a Cf/ia v. Da Paz. 

Ambl. 218. 
$- C. 

. « npHi teftator, being a Jew, by his will gave 1200/. 

Where a gift to ^q \y^ placcd out at intcrcfl, and the intereft to 

acnanFy waisnot ^ ^ 

void, but fuchai be applied in fupport ofa Jefuba (a kind of femi- 

rhe Court c»uW ^^ ^ \ 

not tolerate, appl'tcation was dirtaed rn be miUe t« ibt King for his fign manuil> to dircft \Q what 

rhanubU ufti he wouW hav« k applied. 

flary). 
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nary), wherein to read, and inftruA youth in the ^OuCojia^lDM 

Jcwilh religion. It being a charity ,which, though .,...^,»,^* 

not void by law, the Court could not tolerate, Lord 

Hardwicke C,, upon the fpecial refervation by the 

decree concerning the faid legacy, declared the fame 

ought not to fall and accrue to the reSdue of the tef* 

tator's perfonal eftate, but ought to be appfied Co fome 

other charitable ufe ; and that the appointing and di^ 

reeling of that charitable ufe was ia the Crown : and 

hi$ LordOiip recommended it to the Attorney General 

to apply to the King for a fign. manual to :vppQint and 

dired: to what charitable ufe or ufes the faid 1200 /• , v jjj, ^ . ^ 

and intereft fliould be applied (a\ apjwinrcd 

** ^ ^ looou, partofity 

to titcFoiinritini 



Newman y. NorrU. ,^ M»y 1754. 

TpHE decree dircfled an account of the cftate of the Thcpuwriff^d. 
plaintiff's teftator come to his hands, or ufe, anfl of his debt btfur* 
his debts, and the creditors to come before the I^after **'*^**"' 
and prove their debts. The plaintiff being a creditor, ' 
the Mafter doubted the admitting of him to prove his 
debt. 

Lord Hardwicke C. direfted the plaji^tiff to be at 
liberty to go in before the Mafter and rirove his debt> 
and the Mafter to examine him relating thereto, not- 
withftanding he was a party. 



S t Smart 
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%7 Mt'y ir54. ' Smart v. Fhyer et c contrt. 

SabaJiJSby nonoTUr (the wife of the defendant Peter Floyer\ 
Lnh^'^^imS, dumfola^ exhibited her bill againft the defend- 

and not behig g^^j S/«tfr/, the plaintiff in th6 crofs caufe. She af- 

rcvived until ' .jtr-iri ni ti^t 

after a croff. bill tcrwards mairied the laid reterrU^ery whereby her 
S^kJuy!^* *" fuit abated } but (be neglected to'revive the fuit untU 
. after Smarts the defendant to her fuit, had filed a 
crofs* bill againft her, and her hutband. On the 15th 
of May 1754> floytr and his w:fe obtained an order 
for time to anfwer the bill filed by Smart,- until he 
ihould have anfwered the original bill filed by the faid 
Dorothy. 

Upon application hy Smart , to difcharge the order. 
Lord Hardwicke C. held, that the faid FUyerznd his 
wife, by their marriage (being then- own ad), which 
occafioned the abatement ; and having negleded to 
revive until Smart had filed his crofs-bill againft them, 
had loft their priority of fuit, and therefore difcharged 
the order. 



19 June 1754- The Earl of Batb and others, Plaintiflfs. 

"^^^ Elizabeth Jbney fyitkHtr^ - Defendant* 

(Reg. Lib. A. fcL 567.) 

The ftecuror of ^HE bill IS to ftay the defendant's proceeding at law 
tee^faufmof" for recoveriug pofleffion of the premifes in 
fc^d! »rto*c?»e queftion^ which are copyhold, and held of the manor 
!:;." dX'd'to whereof the defendant is lady. ^ 
r»y » Aa«- Henry Gray Efquire being feifed to him and his 

heirs, at the will of the lord, according to the cuftom 

of 
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of the manor of Stoke Newingtoriy of fixty acres of ^^n oiBmth cc 
fneadow land in Stoke Newinpon, made his will, dated _' '' " ' -- 
the 6th July 1709 ; and thereby, amongft other 
things, devifed the faid fixty acres of meadow land to 
y^An' Taylor Efquire, znd Jrtbur Lake Gentleman, 
their executors and adminiftrators, for the term of 
mQety*niae years from the 25th of December next be* 
fore thf date of the faid will, if Harry Pulteney Ef- 
quire, therein defcribed, Edward Sergeant^ and Joan 
Muncafier^ therein named, ihouid io long live, but 
upon certain trufts therein nventioned; and devifed the 
iaheritance, after the determination of that term, to 
the ufe of IViUiam Pulteney^ now Earl of Bath^ for 
life, with remainder to truftees to preferve contingent. 
remainders; with remainder to his firft, and other fons 
in tail male, with other remainders over; with the 
ultimate remainder, in cafe of the limitations not 
taking effed, to the plain tiflf, now Es^l of Batb^ 
in fee. 

At a Court Baron held for the faid manor, the 1 1 th 
of February 1 7 1 1 , the faid John Taylor^ and Arthur 
hake were admitted to the faid fixty acres of meadow 
land, according to the cufiom of the faid manor, and 
paid a fine of 2 80/. 

The cafe herein-after mentioned Hated, that Ed- 
ward Sergeant^ one of the three lives upon which the 
leafe for ninety-nine years was to determine, was 
dead, but that the other two lives were in being. 

That the faid Arthur Lake was dead ; that John 
Taylor furvived him, and died 4th September 1735, 
and made his will, and John Taylor and others, fince 
dead, his executors; that Peter Taylor was ftiU 
living. 

S \ That 
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^l^^luHi*^^ That the defendant Elizabeib Jbney wzs hdy of 
1 the faid manor, and had been fo for upwards of four 

years. 

In 1752, till which time, it did not appear the laid 
Elizabeth Abney had any notice of the deathi of the 
faid John Taylor^ and Arthur Ldke^ application was 
made to the Earl of Bath that fome perfon (hould 
come and be admitted to the faid copyhold premifes : 
and the faid Earl infifted there was no occaAon for 
any perfon to be admitted thereto. 

At a general Court Baron held for the faid manor 
the 7th of May 1752, the deaths of the faid yhhn 
Baylor atid Arthur Lake were prefented, and procIa« 
mation made for the heirs of the faid John Taylor^ or 
any other perfon who had any title to the faid copy- 
hold premifes, to come in, and be admitted. 

That cuftomary eftates, parcel of the faid manor, 
are ufually granted in fee ; but fome times, at the 
defire of purchafers, or under limitations in a will, 
have been granted for a life or lives, with remainders 
over ; jbut there was no inftance of any grants in the 
faid manor for terms of years abfolute. 

That among other cufloms of the faid manor, a fine 
is due to the lord or lady thereof, upon the death or 
alienation, as well, of the tenants whQ are admitted 
in fee, as of thofe who are admitted for their life, or 
lives only, with remainders over : and the fines on 
admiflion to copyhold eftates m the faid manor are 
uncertain, and at the will of the lord ; but that there 
was an ufual or cuftomary way of affeffing fines, which 
is ftated in the cafe. 

The cafe then ftates the yearly value of the copy- 
hold in queftion. 

It 
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It was argued, that a copyholder, by the general f,^'^ '^j^y'* '^^ 
law of the land, unlefs there beany particular cuftom ■ n 

ink, may, if feifed in fee, furrender a copyhold for 
a term of years j and if he furrender it to truftees, 
who are admitted^ thofe for whofe benefit it is made 
fliall be entitled to the benefit of the remainder 
of the term, without a new admittance, i Inft. B. i. 
fi Leon. 4.' 4 Leon. 1 18. z Dan, igo. ^Leon.g. 
£)y. 251. iLeon. 173. Hob. 181. 

If a man, tenant for life, with remainders over, is 
admitted, that admifSon holds to all the remainders, 
without a new admiffion in fee, except under a fpeciai 
cuftom. It is fo iaid down in Barnes v, Corke^ 3 Lenx. 
3o5. Rennington v. Cole^ N^y. -29. Blackburn v* 
Craves y i Mod, 120. 

It was alfo faid, that if a wife, tenant for a term of 
years, marries, and dies before the time is expired, 
her huiband fhall continue without a new admnHon, 
or fine. 

Lord Hardioiiie C. — There are two queftlons in 
this caufe ; ,one, whether this is a proper bill for this^ 
Court: the other, if proper, whether the plaintiflf i«r 
entitled to be admitted without paying a dne. 

I do not find any judicial opinion cited to me, that 
an executor need not come to be admitted to a copy« 
hold. 

As to the fine, it is matter of another confider- 
ation. 

Therefore let a cafe be made for the opinion of the 
Judges of the Court of King's Bench, upon the fads 
ftated in the agreement between the parties of fads 
and things to be admitted at the hearing, which hath 
been now read, together withnhe material fads which 

S 4 have 
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fi*'l.'*!^?«'* *' ^^^^ ^^^^ proved by jfofepb Barker ; and thereupon 
, ., let the following queft ions be dated : 

Firft, whether the furviving executor of yobn 
Baylor J the furviving truftee of the term of ninety-nine 
years, ought to come in, and be admitted tenant to 
the copyhold premifes in queflion. 

And fecondly, in cafe he ought, whether the de- 
fendant, the lady of the manor^ will be entitled to any 
fine, on fuch admiflion. 
»4Fcb. 1757. The Judges certified, that having heard counfel on 
w.%^7?i Burr. ^^^^ ^^^s, and confidered the cafe, they were of 
^^^ opinion, the furviving executor of John Taylor, the 

furviving truftee of the term of ninety-ninc years, 
ought to come in, and be admitted tenant to the copy- 
hold premifes in queflion, and that the lady of the 
manor would be entitled to a fine on fuch admiffion« 

Mansfield. 
T. Deni/on* 
M. Fojier. 
y. E. WilmoU 

The plaintiff being advifed to proceed no further in 
(,.) ojied jui7 the.caufe, applied for and obtained an order (^) to dif* 
AAox^^!^'"'' mifs the bill with cofts. 



*7Hyi7?A. Ex pzrte Duple/^s. 

sVef.S38« 

s c 
'--' A COMMISSION o{ melius inquirendum direded to iffuc 

in this cafe for the King. 



Ca£e 
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Gage V. Countcfs of Staford. . *' T"»y 5754. 



. 556.S.C. 



^HE matters in queftion in the caufe arofe in France^ The piaimiff be- 
^Tid proceedings had' been had in -the Court of ''^^""^^i;^^^^ 
AQions in that kingdom. The plaintiff, who relided f«^«f i^cfuii 
abroad, commenced a fuit in this Courtj and pro* 
ceeded in the caufe, until ilTue was joined. Being ad^ 
vifed it would be neceffary-to give in evidence the 
adjudication in the .Court of Actions, he applied 
this day for a commifGon to examine witneffes in 
France. 

The defendant objected that the plaintiff lived 
abroad, that the fuit had been very expenfive, and 
would be mote fo, and engrafted upon the plaintiff's 
motion, that it be upon the terms of giving fecuritj 
for the full cofts. 

Lord Hardwicke C — I think the objeftion well 
founded ; and as the plaintiff comes here to aik a fa- 
vour, the Court may put terms upon him ; and there- 
fore, upon the plaintiff's confenting to give fecurity 
in 300 h to anfwer cofts,* be it as prayed. 



Kinfey v. Tardley. 14 May 1755. 



'pHE defendant being charged in thecuftody of the t^Z::^:^':^^- 
Iheriffof with an attachment for not {"^"ft^y^rauft 

^ be turned over to 

performing a decree, on the plaintiff's application thcprifonofthc 

r r n. ' n* r . • - , Fleet, before » 

tor a lequeltration, a queftion arofc, whether the de- fequeftwiion can 
fendant Ihould not be brought up by habeas corpus ^^^^ *«*'«** »^i"- 
cum caufis^ and turned over to the Fleet. 

Lord 
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.^i-^ 



Kinfey s,Yard!ey Lord Hurdwlcke C. — It is neccffary to know the 
' pra^ice: where a duty is decreed, ah attachment if- 
fues ; for the firft procefs muft be perfonal ; where 
fuch attachment iffues, and the defendant is taken up, 
and in the cuftody of the fheriff, and a cepi corpus re- 
turned, the queftion arifes, whether the plaintiflF may 
apply for a fequeftration, without having the defend- 
ant brought into Court, and turned over to the Fleetj 
and I am of opinion, the courfe of the Court is, wha:e 
the defendant is in cont6mpt, and in the xruftpdy of 
the warden of the Fleet, the plaintiff may have a fe- 
queftration ; but it is not the courfe of the Court to 
have a fequeftration, where the party Is in the cuftody 
of a fheriff: Culin \.Duffin^ i$ a precedent againfl: 
this } but no attention was had to it, and the order 
was made of c6urfe, and I will lay it out of the cafe. 

The fequeflration in this cafe, was not the ancient 
pradice of the Court, but was found neceffary, and 
there are greater reafons for it here, than at law ; for 
at law, where a capias ad faiisfaciendum firft iffues, the 
party can have no other fatisfadion, and the reafon 
is, the party might have taken out ^ fieri facias^ or an 
ilegit^ and was not obliged at law to begin with per* 
fonal procefs. 

But here the Court agit In ptrfonam^ and the plain* 
tiff was obliged to take the firft procefs againft the 
perfon, (unlefs he be a privileged perfon), and as the 
plaintiff is under fuch an obligation, and a defendant 
will obftinateiy lie in gaol, it is neceffary to iffue pro- 
cefs againft his effects. 

I have looked into the precedents of Mr. Goldef* 
borough^ the Regifter, and find fequeftrations were firft 
laid on the things in queftion, and then further ex- 

tended. 
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tended, and laid on all the real, and perfonal eftate of Kinjey ^.Yardiey 
the contemner: In Thomas v. North, 17th Car. i. foK *"——— 
558. the plaintiff infilled on being put into polTeflion 
of the lands pledged to him ; the defendant (who was 
a prifoner for a contempt at the plaintiff's fuit) bppofed 
it as a double execution ; but the Court aflifted by 
the Judges, were of opinion, that the plaintiff's holding 
the lands was juft, and upon the defendant's affuring 
ihe lands to the plaintiff, he was to be difcharged from 
his imprifonment ; fo in Perritnan v. Dinham (a\ in {n) i ch. Rep, 
the fame year, the defendant was committed, for not '^*' 
performing a decree, and a fequeftration was granted, 
and in Elvard v. IVarren^ 31 Car. 2. (Ji) the WiEq.Ca. 
although it were infifted on as double execution ; a c.r^^'si. 
defendant being in contempt for not performing a de- 3'c. R.87. 
cree^ an habeas corpus iffued againfl him, and he was 
brought up, and perfifting in his contempt, a fequef- 
tration was ordered to iffue ; and this is in points 

Conilder the contempt ; it is for not performing a 
decree ; a procefs of contempt is in nature of an exe* 
cution, and not bailable ; if fo, the jaftice of the 
Court requires the defendant to be brought into 
Court) to anfwer his. contempt j and when fo brought, 
and he doth not fhew he is not in contempt, the 
Court commits him \ and therefore let an habeas cor^ 
fus iffue. 



b. c. 



Kemp V. MackareU 



T TpoN arguing exceptions to the Matter's report, an 

iffue was directed, to try if certain papers were 

forged J being upon trial of the iffue found to be forged, 

they 



7 Aug. i7H» 
2 Vcf. 579. 

s. c. 
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Krmfv.Mact. they were cancelled in Court, and kept trith the 
-"'• Matter. 



20 Dec. 1754. 



BUkenfon v. BliJeU 

A PARTY born deaf and dumb, attaining twenty-one^ 
applies for poflfeflron of her real eftate, and to have 
an affignment of her chattel eftate; Lord Hardwicki 
C. having put queftions to the party in writing, and 
flie having given fenfible anfwers thereto in writing, 
the fame was ordered. 



29 Jm 1755. French v. French. 

Jh^tV^^tor*^^ npHE bill was brought by the heir at law, of his bro- 
wiu,«dmitfcdai ther, who in 1740, went to the Eqfi Indies^ and 

dMth.** " was drowned there, to be let into poffeffion of his ef- 
tate fold after his death ; the defendants who were in 
pofleiHon difputing the death, and the plaintiff having 
no pofitive proof of his brother's death, a doubt arofe 
at the hearing, upon the probate of his will being of- 
fered to be read, whether it could be admitted as evi* 
dence of the feft. 

Lord Hardwicke C, — An aft of the Prerogative 
Court cannot certainly be admitted as original evi- 
dence of a fa£b in this Court; but in this cafe, as at the 
time of proving the will, it muft be proved the party 
5vas dead, and the probate was grante4 fo long fmce 
as 1 742, and it would be difficult at this diftance of 
time> and confideaing the place of his death, to get 
more pofitive proof, and the executor who would be 
entitled to the rent accrued before the death, as his 

perfonal 
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perfonal reprefentative admitting his death ; his Lord. F»e»^hv. Trench. 

fliip under all circumftances admitted the probate to '""'"""'^ 
be read, as proof of his death. 



Cruger v. Wtlcox^ affignee of Charles Watkins, • Feb. 1755 

,1 . Ambi. 252. 

a bankrupt. s.c. 

by the name of 

ryu the 7th of December 1 750, Mark Hud/on^ a bro- co^T*^ ^' 

kcr, applied to the plaintiff, to pur chafe joo tons 

of logwood, which he was empowered by Charles paulng with the 
JVatkins^ and the defendant Mico, or one of them, to J,:^.'^!^ hlr**' 

fpll lien on them. 

The plaintiff on fuch application, agreed to pur- 
chafe 104 cons, with cuftomary allowances, and the 
money to be paid on or before the 24th of December. 

Before the 21ft oi December, the plaintiff received 
65 tons, and on the i8th of December y the plaintiff 
by the order of JVatkins^ paid Hud/on^ 810/. in part. 

During <he tranfadion, and //// after the 1 8th of 
December^ Wqtkins was in good credit, and his cir- 
cumftances not dubious. 

But on the 23d of December y Mico gave notice, that 
the logwood had be-^-n affigned to him by fVatkinsy 
who was greatly indebted to him on account, and he 
claimed a property in the logwood as a fecurity for 
his debt, and required the plaintiff to pay no more 
money without his order. 

About the 5th of January 1 75 1 , JVatkins became a 
bankrupt, and the defendants fVi/coXy &c. were chofen 
his aflignees, and his eftate, &c* were affigned to 
them. 

And 
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Crugirv,mie9x. ^jj^ xxj^oxi tfac pfeintiflfs applying to the aCEigiMes^ 
"""""""^ and to Micoy for delivery of the remainder of the 
logwood, it was agreed, the fame ihould be delivered, 
without prejudice to their refpective claims. 

On both claiming, this bill was brought, that the 
defendants might interplead. 

The defendants, the affignees, by their anfwer, ad- 
mit the above fads, and flate, that the faid logwood 
with great quantidesof the fame kind, were confignad 
by fVaikins the bankrupt, on his own account, to the 
defendant Mice^ by a (hip called the Britannia^ whkh 
arrived in 1750 ; that IVaikins not being in London^ 
Capt. Jefferys acquainted Alico with the arrival of the 
fliip, and thereupon Mico ordered the logwood to be 
unloaded, and hired a warehoufe belonging to fViUdn- 
fon^ to lodge it in, and Mico ordered Hud/on to fell 
the fame, under a letter of attorney he faid he had 
from IVatkins 5 before the logwood was fold, Watkins 
arrived, and a£ted in all refpeds as owner, and proprie- 
tor j and from the 15th of JVi?wwA^r, MUo in no rtizn^ 
ner afted otherwife, than under the direftion of Wat^ 
kinSf and fFaikins underwrote an order, for the payment 
by the plaintiiF, to Hudjon^ and therefore the affignees 
infill, that Mico had no lien on the money, and that 
it ought to be paid to them. 

The defendant, Mico^ by his anfwer fays, that inx74^i 
he became -acquainted with Waikins^ who from that 
time, employed him as his agent, and in confequence 
diners confignments were from time to time made 
between them. 

That about 2^ihr April 1747, Waikins executed a 
general letter of attorney, to receive all monies that 

5 might 
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might be due to him, ibr goods fold, and delivered, or Crugerw. frdcax. 
otherwife* """^ 

' That till the bankruptcy of fFatkinSy he tranfafted 
his affairs, and received fevwal cargoes of logwood, 
kc. which he fold, and received the money, and 
placed the fame to his account, with commiflfion and 
charges, &c. 

That in thecourfe of thefe tranfaflions, viz. about 
jlpril 1 747, fVaikim Ipecame indebted to him in 840 /. 
and that in the fame month, IVatkins being in Eng' 
land, and wanting 400 L applied to him, Mico, to ad- 
Tance the fame, promifing to make fome confidera- 
ble remittances ; that relying on thofe promifes. he, 
Mco, advaticed the 400 /. and afterwards paid feveral 
confiderable fums for Watkins. 

That at the time of the coniignment to him, Micoy. 
by the Britannia, fVaiki^s was indebted to him in 
2,000 /• and in confequence of a letter from Watkins, 
he made aa anfurance on tlie faid (hip, before her ar- 
rival, and admits the arrival of the jhip, and his or- 
der to Hudfon, to fell the logwood, the fale and the 
delivery of part. 

The queftion'in the caufe was, whether the parting, 
with the property by a confignee, was parting with his 
lien on the things configned. 

Being of a matter of great confequence in trade, 
the caufe ftood over for this day, when by defire of 
the Lord Chancellor, Sir WiUiam Baker, Kingjly Be- 
thel, Aldermen of London^ and merchants ; and Mr. 
Tannercau, and Mr. ff^tlby, merchants, all of emi - 
nence in the mercantile line, attended in Court to an- 
fwer queftions, put to them by his Lordftiip. 

Lord 
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Crugifv^micx. Lord Hardwicke C, — The queftion in this caufe^ 
/ arifes on a commiffion of bankruptcy^ 

In a bankruptcy, this Court as well as Courts of 
law, endeavour to level creditors. 

But if a perfon hath a fpeciiic lien, it is ftill pre- 
ferved to him, notwithftanding any wrong ad of the 
debtor ; and Courts have made large (Irides to pre- 
ferve that Hen. 

But whether the Court ought to do fo in the pre- 
fent cafe, is to be confidercd. 

The queftion is, whether the defendant Mico^ is enti** 
tied to a fpeclfic lien, and confequently to fatisfadion, 
out of the money in the hands of the broker ; or out 
of the goods in the hands of the purchafer • 

Being a matter of confequence, I thought it nc^ 
ceflary to have the opinion of merchants : What lien 
a confignee gains, on goods configned to him. 
And if there were in this cafe originally a fpeciiic 
lien, whether the defendant loft it by any a£t« 
Four merchants of eminence have beeti examined, 
both as witnefles in the caufe, and in Court. And 
they all agree, that if, between a iaftor here, and 
a merchant abroad, there hath been a general courfe 
' of dealings, the confignee gains a right to retain the 
Ihip, not only for cuftom, freight, &c. but alfo for 
the balance of a general account : That a ihip and 
money are the fame thing in account. 

Upon the cafe of an adion of trover, if a con. 
fignor goes to his confignee, and fays, here is your 
duty, commifTion, and freight, deliver me fhe ihip 
&€• I do not know, that he would recover* 

But 
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But then a bill will He, Crugery,mtcw. 

Hath Mico done any thing to part with his lien ? I """""""""' 
think he hath. 

The aldermen and the other merchants alfo agree, 
that paritng with the goods, is parting with the lien. 

And the law fays, that parting with poiTefEon, is 
departing from the lien. 

I an) therefore of opinion it is much fafer for trade, 
to hold it fo in this cafe ; and let the plaintiff pay the 
moqey to the aflignees, and Mico come in as s^ cre- 
ditor undei the commifiion. 



Penn v. Lord Baltimore. 



12 Feb. 17^5. 



DefcDdaiit can- 
not demur, hav- 



'^H£ defendant had obtained an order, for a month's 

time, to anfwer only ; not having anfwered on ing rbVamid ak 
the 8th February 1755, he applied for, and obtained, Z^ZiwlvZy. 
an order for time to plead, anfwer, and demur, not 
demurring alone. 

On this day, (i 2th February^ 1 755), Mr. Torke^ Mr. 
U^tlbraham^ and Mr. Forrefter moved to difchargc 
the order.. 

Mr. Hojkins appeared for the defendant. 

Lord Hardwicke C. dire^cd the order to be varied, 
fo far as it gives leave to the defendant to demur. 



Vox,. 1. T In 
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'^^'''•'^"- In the matter of Count Hajlang. 

Arreting the 

l:r^";°!mS Lord Chancellor. y 

Chough not lodg. Lord C. J. of the Court (rf* King's Bench. > 
hdd to L^ a"*" ^* Lord C. J. of the Common Pleas. . j 

hreach of privi- 
lege, Hit hiii the 'T'His was brought before the Court, upon a com- 
ut. 7 one pJaint of Count Hajlang^ for arrefting his fervant. 

Curia.^^We fit here in execution of a fummary 
jurlfdidion, vefted in us by the ftatute of the 7th of 
Queen Anncj and whatever doubts were made t>efore 
this ad of pailiament, as to the privileges of ambafla- 
dors, they ar^ cleared by this ad; ; and the firft daufe 
is declaratory, that the infulting of ambafiadors, &c. 
was contrary to the laws of nations, and that fuch of- 
fender was a violator of the law« of nations, and a 
difturber of the public repofe. 

The prefent. complaint, is for an offence againft 
this zGt of parliament, by the arreft of Thomas 
Threlkeld, a domeftic fervant of Count Haflang^ Mi- 
nifter Plenipotentiary of the £le£lor of Bavaria^ and 
for ufing very opprobrious, and reproachful words of 
the minifler* 

As to theVords, we have no jurifdidion concern- 
ing them, but they aggravate the breach of privi« 
lege. 

It is neceflary to prove in this cafe, that the perfon 
arrefted, was a domeftic fervant of the minifter^ and 
properly entered, and regiftered, according to the adt 
and that the arreft: was committed in breach of the 
aO. 

And 
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And we are of opinion, there is fufficient prodF of J,*;^^^^^ *;^;;^f 
the regiftering of Threlkeld^ in the flieriflPs offices, be* 
fore the arreft. 

The next confideration therefore is, whether h^ 
was a domedic of the minifter or not, and it is not 
fufficient merely to retain a perfon^ or call him fd^ 
unlefs he is proved reverd, to be a doiHeftic fervaht. 

Here it is proved, by Threlkeld and Maricei (who 
is fecretary to the minifter), that TbrelkeJdj was re- 
tained as mcflengcr to Count Hajlahg, to carry letters 
and meflfages; that the contraft was for 25/. a-year 
wages, befides 25/. a year for board .wages; and 
Tbrelkeld (wt^LTS^ and Afor/V^^oncurs with him, that he 
(Tbrelkeld) bath been always duly paid the wages, and 
given receipts for the fame ; and that he took fuch 
wages, and retained the fame to his own ufe ; and there 
being no evidence on the other fide to impeach ihis, 
there is no doubt of his being fervant to this mioider. 

It is objefted, this is improbable, but no Witnefs is 
examined to difcredic the above witnefles, or to prove 
the fa£l is not fo ; or that it is coIluHve, fraudulent^ 
or illufory, and we muft judge fecundum allegata^ et 
frobata. 

It is further infifted, that the proof in this cafe i^ 
not fufficient, becaufe there muft be domeftic fervice^ 
and the pcrfon muft be refident at the houfe of the 
minifter ; but that hath often been over-rukd, and it 
is not neceflkry, he (hould lodge, or refide in the lioufe 
of the minifter ; nor 'doth his lodging olir of the 
houfe, make him ceafe to be a domeftic fervant. 

The confequence, therefore is, that this perforin 
Thomai Randal^ hath beeii guilty of a breach of (his 
tkSt of parliament. 
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Q^ntnl^^^g! -A* to the nature of his punifhinent, that is difcre- 
■ tionary ; and if in this cafe, the man had been guilty 

of the arreft barely, his fubmiffion might perhaps have 
been atcepted ; but here the fcurrilous and abiifive 
texms were probably the reafon hiis fubmiffion vas 
not accepted ; and they greatly aggravate the offence^ 
and call for animadverfion ; and we are of opinion^ 
we are bound in juftice to commit this man, and 
declare him to be a violator of the laws of nations, 
and a difturber of the public repofe ; and therefore 
he is to be fined in ten marks^ and imprifoned for 
three months in Newgate, and until payment of his 
fine, and he within that time, to be carried by the 
flierilf to the houfe of Count Hajlangy with a paper 
on his bread, declaring his oflfence. 

[Note. — Oil the firft coining on of this matter to be Iteard, tb0 Attomef 
r General fubtDirted it ro the Court, whether tbey would admit affidavits as evi* 
\ dence, or examine the wirnefics pcrfonally ; and the Court determined the wit. 
aeflfet to be examined in peribn. 

The Lord Chancellor firft gave hit opinion, and the two Chiefs did after- 
wards declare their concurrence with his t.ordfl>ip. J. D.} 

^^ , \ Ex parte Winde. 

4 March 1755. \ *^ 

An hifant being found a mortgagee, within the fta- 

tute of the 716 of Queen AnnCy and one third 

of the mortgage money belonging to the infant J it 

was ordered by Sir John Strange M. R. to be paid 

into the Bank, on his account* 



Sinclair 
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Sinclair v* ydmes. 

^ , $1 May X755- 

'T'HE plaintiff Elizabeth^ lived at Charles Tcwn^ South Dcpofuiuns 

. Car$lina^ having brought her bill by her next PlJ^U^dinr ' 
friend ; and haviftcr afterwards intermarried without ^^^X "^^^^^^^ 

' ^ • • ,-P during ao aoate- 

his knowledge, be upon the caule being at iflue, by meot. 
virtue of an order for that purpofe, fued out commif- 
fions for an examination of witneffes in South Caro^ 
Una J and New Torky which, were executed, and the 
commiffions returned, 

A queftion was made, whether the dcpofitions 
could be publiftied, as they were taren pending thei 
abatement. 

Lord Hardwicke C.— Let the depofitions be pub- , 

liflied, and read, notwithftanding the intermarriage of 
the plaintiffs, the fad not being known here, at the 
time the commif&ons ijfued* 



Attorney General v. Bentham. 

3 July 1755- 



ON motion for an injunftion to reftrain the defend- ' . , 
Tx f r «. ■. ••/. r A trial at law 

znt Bentham^ from ereamg his edincefo as to direaed*»y 
obftrua the lights of the relator's houfes : ZX^'o^ 

It was by confent ordered, that the parties fliould ^^ftSiSfinT ** 
proceed to a trial at law, in the Court of King's U|hu,anda 
Bench, in an adion upon the cafe, to be brought '^o'^^e^r the n/v 
againft the defendant, for flopping up or obftruding ^rJ',t.?rtl" 
the lights of the two meffuages, or houfes inquef- 
rion ; and on the trial, the defendant is to admit the 
relator to have been at the time of the commit ting of 
the nuifance alledged, feifed, and poffeffed of the 
boufe in queftion } and the relator is to admit the 
T 3 defendant 



t*'^ 
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v^'sZTk^''''^^ defendant wa$ feifed and ppffcffcd of the build- 
'^. I, „'■, , ings in the pleadipgg mentioned to have been pul- 
led down by him, before they were fo .pulled down ; 
and injunftion to ft ay the ercSing of any build. 
ings, whereby the lights may be ftopped, until after 
the trial ; and after trial, liberty to apply touching 
cofts, and further diredions ; and by confent, Mr. 
^lagden, and Mr. Dance, to be permitted to have a 
view of the premifes in queftion, apd particularly to 
infped, whether there were any, and what, old found- 
Utions at or near the fpot, where the new ^I'all is 
cre£ied. 



^nun, 1 Vef. 

■ I ■ i ^ 
|ntereft refuf«4 
on .irrear| o( 
annuiriev ; 
though inrerell 
were refcrved 
ky the d^rcQ. 



Bignal Y. Brereton, et c contra. 
(Reg. Lib. A. foL 554.) 

'Dv the decree dated aoth March^ ^7S^f ^^ ^** ^^^ 
referred to Mafter Eld^ to take an account of 
what was due to the plaintiffs ip the fecond caufe, for 
principal, and intereft on her two legacies of 500 A 
and f o /. and alfo an account of what was due to the 
defendant Sharplefs^ for principal, and intereft on bil 
mortgage, and to tax him his cofts. 

And the Mafter was alfo to take an account of 
what was due to the plaintiffs, for the arrears of their 
refpedlve annuities, accrued fmce Michaelmas 174IJ 
and by confeut of the mortgagee, the eftate was to be 
fold, and direftions were given for payment of what 
(hould be found due on the mortgage, on the legacies, 
and for the arrears of the faid annuities i and the 
confidcration of incereft, on the arrears of the plain- 
tiff's annuities was refervedt 

6 Ou 



A. D. 1755-3 IN CHANCERY. ^y^ 

On i6th of May 1755 the Matter certified s/ins/Y.Brfn. 
amongft other things, that he had taken an account '^^Zl^!^ 
of what was due for the arrears of the plaintiffs re- 
fpedive annuities, from Michaelmas 1741, being thir- 
teen years and an half ; and that fuch arrears amounted 
to 337 /. 10 /• ; the Matter then ftated, that the 
eftate had been fold purfuant to the decree ; and that 
the purchafe money had been, laid out in Bank annui- 
ties, in the name of the Accountant General. 

On the aitt July 1755, the caufes came ^° ^^^ 
further diredions, and z$ to the matter of interett, 
refcrved by the decree. 

But Lord Hardwicke C. would^not give intereft o|i 
the arrears of the annuities ; but only direfled the' 
Matter to compute fubfeqtient intereft, on fuch of the 
parties debts, and legacies, whereon interett had al<* 
ready been computed. 



Mildred v. Neaie. 3 J"»r '755- 



npHE plaintiff had a confignment of goods from ^^j^'fTJxr^ 

Philadelphia^ with a letter direfling him to fell l^^^^^ 
the fame, and after deducing the charges, &c. lo 
apply the money to arife thereby, in payment of what 
was due to feveral perfons thereia named, (defendants 
in this caufe}, as far its the fame would extend rate- 
ably : the defendants Nf^te and another, two of the 
creditors, upon the arrival of the goods in the Thames^ 
and whiltt on board the (hip, ferved (he plaintiff with 
a foreigii attachment, »nd infi{le4 they had (hereby 
£ot a prior lien. 
^ T4 The 
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Miidrcdy.Niati. Thc plaintiff filed a bill, (not as an interpleading 
• bill), for an injunaion; and upon bs€ appUcatiott, 

an injundion was ordered* 



11 July 1755. Aujlen V. Hinton, 

(Reg. Lib. A. fol'. 533.) 

T5ILL by creditors of the teftator : after they had 
examined their witneffes, they difcovered the 
heir at law, fuppofed to be dead, was living : he was 
made a defendant : publication not having paffed, 
was enlarged, and liberty given to the heir at law, an 
infant, to crofs-cxamine the plaintiff's witneffes; and 
for the plaintiffs to read the depofitions already taken 
againft him ; and they were alfo at liberty to re-exi-* 
mine their witneffes againft the laid infant. 



»J"'y'7^^ ' Carrington v. Holly, 

«auVbf brought rpHE plaintiff^ filed his bill, to eflabliih his right 
iriff«di^*" to eftates : Upon hearing the caufe, an iffue waa 

mltitt^^e. direaed. The plaintiff being advifed, he had ndt 
there hatK been made a cafc by the bill, and the matter put in iffue, 
let the caufebe ' to fupport his claim, applied by motion^ andobtained 
niay/the pbinl au ordcr of courfe, to difmifs his bill, upon paymenc 

tiff may upon r ^(L^ 

kii bill, upon The defendant applied the above day, to difcharire 

c«(t». the faid order for irregularity, upon the ground, that 

(he caufe having been regularly brought on to z, hear* 

7 inp. 
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mei the bill could not 6e difmii&d^ but on a folemn ^'Jn^ "^ 
judgment. , ' ' ' " 

Lord Hardwicke C.^^There hath not been any de- 
termmatiod ; the dir ediog of an ifltte, is merely to 
fatisiy the conicience of the Courty pre&tory (o their 
giving judgment : That iflue hath not been tried, and 
till there hath been a deter mination, I hold a plaintiff 
may in any ftage of the caufe^ ^PP^y to difmi& his 
billy upon payment of cofts ; and therefore take no- 
thing by the motion. 

But his Lord&ip faid, had there been a decree, it 
would have been otherwife; for all parties were inte« 
refl^ ma decree^ and any party naight take fuch 
fteps, as he might be aldvifed to have the eSeft of ,i|| 

So likewife, faid his Lordibip, it would have been, 
had the iflue been tried, and a verdifl in favour of the 
defendant ; the defendant might have fet the caufe 
down on the equity referved, in order to have the 
bill difmifledf upon the folemn judgment of the" "* "" 
Court, fo as to make the order of difmiflion plead- 
able. The language of the order, direding the iflue, 
Ihews it ; for the Court, after it direfts the ifllucj re- 
referves the coniideration of cofts, and of all further 
dire&ions, until after the trial of the iflue, when any 
of the parties are to be at liberty to apply to this 
Courts as they ihall be advifed» 



Chandler v. Gafcoyne. v^ oa. 1755* 

A K injunction granted in the firft inftance, to ftay 
proceedings in the Spiritual Coutt. 



Sieveni 
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1 

iVo^.jjss* Stevens v. Long. 

O BFSRVNCS to a Mafter, to look into and certify^ 
whether proceedings were regular, or not ; the* 
Mafter reported them irregular ; upon exceptions to 
the report, they were held to be regular. 

The plaintiff thereupon, obtained an order to tax 
his cofts occafioned by the reference. 

The defendant appUed this day, to difcharge the 
order, he having had the Mafter's judgment in his 
&vour i fo that there was judgment againft judg- 
ment 

Lord Hardwcke C. thought the application found* 
j^t and difcharged the order* 



^teh Kov. 1755. fyintboTp V. Royal Exchange Affurance Company. 



'»i 11 ■■ j n 



^K£ defendants had obtained the common o^der for 
the plaintiffs to give fecurity to anfwer cods; 
Application this day to difcharge itt for that one of 
the plaintiffs lived in England^ whom the defendants 
might always follow for the colls. 

Lord Hardwicke C. faid, as one of the plainti& 
lived in England^ who woiild be always liable to the 
cofts, and as there was no evidence before him of 
the inability of fuch plaintiff to anfwer them, the or- 
der was improper ; and therefore hi« Lordlhip dis- 
charged the order. 



Wbitebear 
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ff^Hebeary. Hughes. t8thiro».i7fj. 

A»TBR a decree, whereby the plaintiff wa« to re." ."^Xw ^'T 
^ deem in fix months, or the bill to be difmiffed, j;;7^;,Xi 
and a report of what was due to the defendant, for tevirc,on«be 
principal, intereft, and colts, the nut abated, and the fendam'unrwcr- 
plaintiff filed a bUl of revivor, but ncgleaing to ap. ZmS^ 
ply for an order, that the fuit Ihould be revived,, al- '.rdtlrTon'S. 
though the defendant's time for anfwering was out ; ^^^^^ 
the defendant on the above day moved, (under the 
bill of revivor filed by the plaintiff), that the fuit and 
proceedings might be revived, and that the Mafter 
might compute fubfequent intereft, and tax the de- 
fendait his fubfe<iuent cofts,and appoint a new time, 
and place for payment. 

A doubt arofe, whether the defendant could pro- 
perly revive under a bill filed by the plaintiff, without 
exhibiting a bill for the.purpofe. 

Lord HardwUke C— As the caufe b in that 
ilate, that either party might have filed a bill to revive 
the fuit, JMid as the plaintiff hath neglefted to re- 
vive, I do not fee any inconvenience in permit- 
ting the defendant to revive, when by filing a bill 
pf revivor, there is no doubt, but that he may carry 
oa the decree under the plaintiff's bill ; and I will put 
this cafe :— Suppofe an abatement happens by the 
death of a party, and the party dying devifes his 
real eftate, and appoints his devifee, executor of his 
will ; the plaintiff cannot revive in the common way, 
but he tnuft bring a fupplemental bill, in nature of a 
ijiil of revivor, and fet the caufe down, to have a 
decree, for carrying on the former decree, and ac 

«ount«. 

And 
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nntuthtar V. And as the defendant may in that cafe, on negledl 

^*^'- . of the plaintiff, fet down the caufc to be heard^ at 

' his own inftance, I do not fee any reafon why the 

defendant may not upon the plaintiff's negleft, revive 

in this cafe ; and therefore take ic according to the 

notice. 



^A Dec. .755. Freke y. Culpepper. 

^TiZIi^ffTr. (Reg: Lib. B. fol. 30.) 

cx!rrthc7ol; T^E plaintiff after amending his bill four feveral 
for the length of timcs. appHcd aeain, and obtained the common 

the amcndmenti* 1 r n • 

order to amend, on payment or 20J. colts, and 
Amiended accordingly } the amendments being long, 
and occafioning a new ingrofiment, of which the de. 
fendant was under the neceflity of taking a copy 9 
whereby he was put to confiderable expence, he 
applied the above day, by Mr. Sewel zrid Mn Mar- 
tin, his Counfely that the order for the amendment 
might be difcharged; which was oppofed by Mn 
Torkej and Mr. Capper^ on behalf of the defendant. 

Lord Hardwicke C. would not difcharge the order, 
but directed the plaintiff to pay the defendant, 7/. 
for the coils, o^calioned by the fifth amendment^ 
beyond the 20 /• 



Patterfin 
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Patter/on v. Slaughter. ,^ Occ. X755. 

(Reg. Lib. A. foK 230.) 



Aaibl.29a.S.C« 



T iBERTY given to the defendant, to amend his an* 
fwer, by infifting on his title as purchafer, in- 
ftead of heir at law, having difcovered his title after 
putting in his anfwer. 



Paget V. Nkbol/ofu 



11 Dec. 1755. 



A BIJLL of fees and diibprfments for agency bufi- 
nefs ordered to be taxed. 



.Countels of Londonderry v. ComtJnvaite. *^J>n- «75fi- 



Serjeant at Arms 



TJPON application of the defendant for further time, drca^togo" 

time was given, upon his entering his appear- S;tt;ni 

ance with the Regifter, confenting that the Serjeant at of hii anfwer, on 

. . ' .. petition; hr bair- 

Arms Ihould go againft him, in cafe he did not put in ing confentrd 
his anfwer by the time given. He anfwered : The ArmiXouiVgo^ 
anfwer was reported infufficicnt ; and he was ferved |,"t'^!^J[^rJier'|*** 
with a fubpoena, to make a better anfwer } but neg. 
Uaing to anfwer, the plaintiff applied by petition^ that 
the Serjeant at Arms might go. 

Lord Hardwicke C. doubted, whether the fame 
could be granted on a petition ; but after fearch, many 
precedents being produced^ his Lordfhip ordered the " 
Serjeant at Arms to go. 



Gafon 



t$6 
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«7 July tt$€i Gafon V. Gamier. 

^HE defendant becoming impaired in his mind, after 
the decree, had a guardian appointed him, by 
whom be might produce books, &c. 



fine levied pen* 
ante lite, not 
to be fct up af 
fhe trial of ai> 
ejeAioent. 



LtUwycb V. Soutbiru 

X\\3KiHG the pendency of the fuit a fine was 
levied, and deeds executed, declaring the ufes 
of It :— On hearing the caufe, the bill was retained 
for twelve months, with liberty for the plaintiff, to 
bring an adion of ejeftment, in order to try the 
right to the lands. 

The plaintiff afterwards coming to fhe knowledge 
of the fine, re-heard the caufe, in order to prevent 
the fine, and non claim, being fct up at the trial. 

The cafes cited, were Burgoyne v. Hatton, 5th Dec^ 
1738; Sel/e v. Madox^ 1 Vent. 459 j Sorellv. Car-- 
penter^ 2 P. JVms. 482. 

Sir Thomas Clarke M. R .-^Let the fine and deeds be 
not fet up, nor any non claim arifing from thencCi 
be infifted on« 



SnsU 
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Snellr.Hyat. mins^ 

r\u application of a defendant^ a lunatic, dating that 
his committee was one of the plaintiffs, it was 
referred to a Matter, to sfppoint a guardian of the lu^ 
natic, to anfwer, and defend the fuic 



Deanv.ABeL 7Mard>iTA 

I I i 

^HE defendant by confent, was to appear gratis at 
the hearing, and pray no day over ; at the hear«> 
ing he made default, and a decree was pronounced ^ 
from the decree he appealed to the Hou& of Lords ; 
but their Lordflups without going into the merits, dif- 
miffed the appeal, for that jt was in the nature of an 
original hearing. 



Perkins v. Hanumd^ ^ ju„e 174^, 

^H£ defendant, the in&^t, being brought up by the 
Meffenger to have a guardian ailigned him, to 
anfwer and defend the fuit, it was prayed, that he 
might not be dlfcharged, aad that he might pay the 
cofts. 

Lord Hardwieke C. fsud, an infant could not be kept 
in cuftody, after a guardian was afligned him ; and 
that an infant, defendant^ pays no cods of a contempt i 
the plaintiff always pays the Meffenger* 



Bray 
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3ojun«i75«. Brttf y. Bidkby. 

T^EPoisiTJONs of wimefies, examined to the credk 
of other witnefles, refened for {caudal, and im- 
perrineoce* 

6 July 1756. Smithy* Fry. 

"Defgre the caufe was heard» the plaintiff became 
infolvent ; at the hearing, cofts were decreed ; the 
plaintiff applied to be relieved againft fuch cofh, as 
incurred before his infolvency ; which the Court re- 
fufed, faying, that though h^ could not pay, they 
would be a debt on his eftate. 

1 July 1756. Flowerday v. Collet. 

/^NE Jehn Delaport had been examined as a witnefs 
on the part of the plaintiff j before he was crofs- 
examined, he fecreted himfelf. 

On motion, Sir Thomas Clarke M* R. ordered the 

plaintiff, in a fortnight after notice, to procure the 

faid John Delaport to attend, and be crofs-examined, 

or in default, that his depofitions taken on the part of 

(-) Similar or- the plaintiff, fcould be fuppreffcd (a). 

cter made by 

L'irdHarawickt C. io Gafon v. Granger, 1753. 



Hdl 
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Hall V. Darnej* 5th Aug, 1756. 

TdE defendant bein^ in contempt for want of hw if « plaintiff 
_ t- i • ' •rr t • * i i obtaini an in- 

aniwer, the plamtitt obtained the common order junaion upon 
for an injundion till anfwer, and further order. bitnl^n wn"* * 

On the.a7th of July 1756, the defendant, upon Thii^'nJJ^rf 
theufual fuggeftion, that he had put in his anfwer* thedefciidanii. 

00 ' * not entitled to 

obtsuned the common order to diflblve-the injiin&ion, an order to dir- 

, - ^ folve the injunc* 

UnlefS CaUfe. tijn,unleffcaure^ 

On the 5th of Augujl 1756, the plaintiff came to JiuJJjTIIu 
(hew caufe againft the of der, and for caufe, alledged, ^^ft^^jf^il^vt 
that though the defendant had put in an anfwer^ yet p'^d the coAs 0^ 
that the defendant had not paid the cofts of his contempt^ ^ ctonempi. 
and therefore the order was irregularly obtainedi 

Lord Hardwicke C.«— By fliewing caufe, you admit 
the aafwer : the proper way is, for the plaintiff to 
move to difcharge the order for irregularity ; there-* 
iPore take nothing by your prefent motion. 1 



Molejworth v. Qpie. ^ . ^ . 

^H£ eftate in qiieflion having, piirfiiant to the de- 
. bree in the caufe, beeii fold before the Mafter^ 
Mr. Uenhrey^ a folicitor of this Court, on behalf of 
one George Beatubamp^ obtained an order to opeil the 
bidding, and the belt bidder was to depofic 200/. 

The Maftet proceeded to refell the eftate, when 
Mr. Lienbrey fet up the Opies^ as fham bidders, and 
the Matter made a report, of their beifig the beft 
bidders. 

They not proceeding, upoil application of the plain, 
tiff, Lord Hardwicke C. difcharged the report of their 

Vol. L U being 
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being the beft bidders ; and it being admitted by Lien^ 
hreyy there was no fuch perfon as George Beaucbampy his 
Lordfhip declared^ Mr. Lienirey was to ftand as the beft 
bidder^ at the price at which he opened the bidding; 
and the Mafter was to make a report of it accordingly, 
and any of the parties were at liberty to take out 
fuch report ; and Mr. Lienbrey was to pay unto the 
the plaintiff, 40/. for the cofts of the motion. 



to Aa{. f 7 jtf. 

— — — ■ ■■ ^— 
Keference to th« 
Mrffler to review 
kit report in 
order to ^ve 
liberty to rake 
objections for 
the purjiofe of 
grounding ex* 
crptiooi. 



Vallence v. IVeldom 

A ppLiCAtioH to take exceptions to a report, al- 
though no objections were left with the Mafter* 
Sir Thomas Clarke M. R. — It is a pra£Hce long ef« 
tablifhed, not to admit of exceptions after report, and 
no obje&ion taken to the report: Jacobronr. Hawkins^ 
before Lord Hardwicke C. and Gregor v. Molefivertb^ 
before Lord Hardwicke C. ; but if the Court fees rea- 
fon to be diffatisfied, it may refer it to the Mafter to 
review his report : therefore refer it to the Mafter to 
review his report, and let the parties be at liberty to 
take objections to the report ; the application was by 
petition, but it was thought more regular to move it, 
and therefore liberty was given to move the matter 
of the petition. 



Hendry 
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Hetu^yv. Key. tijxov.mii. 

(Reg. Lib. B. fol. 82.) 

^\N.the 31ft of M^trcb 1754, Elifba Brown died: Piaintiff mania* 
the next day Francis Brown^ his brother, bis heir irhi^coidLa"' 
at law, and folc next of kin, depofited in the hands S^ fcave 
of the plaintiff for fafe cuftodyajii /. and fome filver *»/• cofti from 

*. fl n • r ^^^ defendant, 

teaipoons, &c. A very ihort time afterwards,, the whofuccecds, 
faid Francis Brown died inteftate ; upon his death, ant (haii hav?^' 
the defendants feverally demanded the above particu. tlZxht'ii& 
lars, and commenced an aftion againft the plaintiff; jra^Tilm^'with 
the plaintiff thereupon filed his bill of interpleader, *^".°"'"^°*«' 
and on obtaining an injuniflion, paid the n 1 /. into , x ^^ ^ . . 
the Bank, with the privity of the Accountant General, '" *" .'"»": 
iubje^t to the order of the Court (a). muft comi^i the 

On the 22d of November 1756, this caufe was a'^fw/" h1? 
hejirdat the requeft of the defendant Key: the plain- S'iJa'fob^M 
tiff was ordered hiscofts of the fuit, and at law, out ^ rejoin, in or- 

* * * der that the 

of the ca(h in the Bank ; the refidue with the fpoons defendants may 
was ordered to the defendant Key ; and the other de- ncff«"*^j'D. 
fendants, who could not fupport their claim, were 
ordered to pay the defendant Key his cofts, and the 
cofts the plaintiff ihould be paid under the above 
direftion. 

The giving of the plaintiff hit coftf| was ftrongty argued againft ; it was faid 
the biU was for hh accommodatioo, and chat there was not an inftance in which 
a plaintiff in an interpleading bill had his cofts ; but it being faid, therevrata 
iimilar decree by Lord Taihtt C. his Honour direded the decne to be Ciiipended, 
until it was fcarcbed for ; the name of the caufe is, Bl^thfitU r. Reeves, 6 ^^. 
entered Reg. Lib. 6. X733, fo). 461. 

It ihould feenii that until the time of Lord Chief Barcm SkinMr,fih€ Court at 
tifihe^aerbad not jivtn c«ft« to a plaintiff in an iatarpka4ii)g biUj for fuch 

Us cofl« 
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BenJry v. Key, ceft< httn% prelTed befert that Court, bit lordfiiip Tent to me to know if it had 
r f' „ ever beea done in this Court* and upon fending him' the above two cafes, and 

another in Lord Jnfon v. CofiMr, 5th Junt 1753, the Court of Exchequer, at I 
was informed, gave the plaintiff hli ooftt ( and Lord Tkur/ow C. in June 179T, 
in acaufeI7M«/bf VmH^rJiaJUi, thfe bill hbing brought by a Wharfinger with whom 
fome Ruffian uUow was depofitcd, and which Was claimed by the diScrenr dc* 
fendants, gave cofts in the f4me manner, as Sir Th^mat Clarke did in the above 
cafe of Htfidry and Key, In Brfmer v. BuchtnStn, the plaintiff not having cob- 
dudted himfclf properly^ hAd not bis cofts, and It was ftrungly urged, that hi 
fliould pay cofts. J. D. 



i815ec.i756. Philips Vi Johnfrm 

pxcEPTidNs being fliewn. for caufe to continue ah 
injundion, the common order was made, to refer 
the exceptions, and to procure the report in four days, 
or the injun&ioh to be difToIved without further mo- 
tion ; which not being obtained^ the injun^on was 
of courfe diflblved ; after ^hich the plaintiff obtained 
a)i order to refer the exceptions to the defendant's an- 
fwer $ ^d upon fuch exceptions, the aufwer was rd- 
ported infuf&cient : the plaintiff gave notice to revive 
the injunction, and moved accordingly, which was 
granted ; Lord Hardwicke C. at the fame time faying^ 
it was of courfe. 



175* 



Between t^^ JBluni ▼• CiitPCrm^ 

years 1750 and 

T oRD Hardwicke C. — ^No precedent hath been found 
where a teftator having directed the refidue of 
his |)erfonal eftate to be laid out in a purchafe of Iands» 
and fettled to the ufe of daughters and their heirs, as 
tenants in common^ with ctoi% remainderSj that the 

refidue 
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Tefidue hath been divided^ 9nd laid out in fcparate*^**^*-^^ 
pwchafes, for the convenicncy of each daughter^ ^ 

9nd yet be fettled to the ufes of the fettlement ; and 
therefore his ^ordQiipj after decreeing the nece^^ry 
accounts, directed the refidue of the perfonal eftate to 
l>e laid out in land^ s^ld fettled agreeably to the limi* 
tation in the will. 



Palmer v. PalmeTf i, j^. 1757. 



^L^02f By, under the particular circumftances of the 
cafe, ordered to be paid under a letter of the 
ymfcy who was in the Ea/l Indies ; although upon 
enquiry, and fearch^ not found to hsive been ey^ 
9.rdered before* 



Rees V. Manfeh , 

A VTER the defendant had anfwexed, the fiiit abated, 
and the plaintiff filed a fupplemental bill, and bill 
<>f revivor againft the defendant, and ferved him witl:^ 
a fubpcena to appear, and anfwer : having flood out all 
procefs of contempt to a fequeftr^ition* for want pf hi^ 
anfwer^ the plaintiff obtained an order, for the Clerk ii^ 
Court to attend at the hearing with the record of the 
bill, in order that it might be taken pro canfejfo. It 
being afterwards difcovered the defendant was a pri- 
fbner in the Fleet, he was ferved witli a fubpoena ^o 
iMar judgment inthe original caufe, as he had amfwered 

U 3 the 



«6J»n. 1757. 
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Rtiiv. Manjti. the bill in that caufe : upon the caufe coming on to 
^" be heard, the defendant made default. 

The fupplemental bin was dccretfd by Sir rhmat 
Clarke M. R. to be taken /r^? confejjh ; and the decree 
made, was to be binding on the defendant, unlefs he 
flicwed caufe to the contrary. 



IT Jan. T757. 



Ex parte Jordan. 

T\isPUTE concerning the guardianfhip of the petfon 
and eftate of an infant, appointed by will, there 
being no caufe in Court. 

The teftamcntary writings, appointing the guardiani 
not having been executed according to the ftatute of 
1 2th of Charles 2d. Sir Thomas Clarke M. R. dedarcd, 
the appointment to be ineflfedual. 



Rogers v. Earl. 



22 Feb. 1757. 



T>iLL to re&ify a miftake in fettlement; parol evidence 

, offered to prove it, which was objeded to. 

Parol evidence , sh* Thonuu Clarke M. R.— One branch of the jurif* 

"iftakc^of ? * diaion of this Court is to relieve againft fraud, trufts, 

[£Sln *fo"t and miftake ; and parol evidence is admitted to rebut 

fettkmeat. ^^ equity, as it was in Lamflt^b v. Lamfh^b^ i P* 

fFms. III. 2 Eq. Ca. Air. 415. S. C. Joynes v. 

Stat ham ; I do not mention Brown v. Sehoyn^ Ca. 

Temp. Talb. 240. 4 Bra. P. C. 179* S. C. bc- 

caufe there was a difference in opinion^ between two 

judges of great char^ider; this is one head where 

paroi 
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parol evidence is stdmitted: The other is, where pa- R^genr.EMr/. 

rol evidence is admitted, to make out equity ; As to - 

the head of miftake, I do not give a poiitive opinion, 

but I do not think this Court hath relied upon parol 

evidence fingly i it mud be corroborated by other 

evidence, a.s in Pritchardv, ^incent^a)^ and Hilly, (m) Amb?. 147. 

PFiggan : It is, however, lefs neceflary to enumerate 

the various cafes under this head^ becaufe there is 

one in point, Toung v. Toung^ February 14, 1 750, the 

plaintiff married Lucy a defendant, and an infant; the 

hu{band ftated, or drew by way of inftrudions^ to his 

attorney^ what the wife's fortune then was, and 

agreed to add as much to be fettled in ftri£t fettle- 

ment, and likewife ftated, that the intended wife had 

a profpect of an additlons^l fortune, to which he agreed^ 

provided it did not exceed 1000/., to add a like fum, 

to be likewife fettled in ftrift fettlement, and he to 

have the excefs : the fettlement was prepared accord* 

ing to the inflructipns ; but the folicitor having in the 

margin of the draft, added double the fum> a fettkt 

ment was prepared and executed, according to that 

miftake : In that cafe, parol evidence was admitted 

to prove the miftaJ^e, andfp it ought to be read in the 

cafe before me. 

Coritm v. Helliar^ Harvey v. Harvey, 24th of JVa- 
vember 1 739, and Uvedaie v. Hal/fenny (6), wc^c cited (i) .p. Wmt. 
in the courfe of the caMfe, j^^i^f^s^a 



tJ 4 Beibuen 
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4 March J757. JSctbuen V. Batematin 

ifananfwerbe r\RDER for OH injundion, uiitil aufwcr and further 
d^rrand"the * Order : the defendant anfwered ; the plaintiff took 
^ntrdfr'o"'" cxceptions ; On the nth of November 1756, the 
t™*dcfcndfnf** ^'^'^^^ ^^^ reported infufficient; on the i?th of 
may anfwer the November^ the defendant put in a further anfwer ; on 
excepii^" aV" the fame day the plaintiff obtained an order tq amend, 
Lnlefl'h! 'i^c ^^^ for the defendant to anfwer the exceptions and 
!hedel"d^an^r* ^imendmcnts at the fame time, and ferved the order/ 
anfwcrs, the Xhc defendant applied to difcharge the order, for 

defendant may . , % r % • t_»» r ^n' 

anfwer the iiregulanty, and for that it was obtained upon a falfq 

Cjitepiions only. ^ n • 

fuggeltion. 

It ftood over feveral times, until this day, the 4th 
March 1757, ^^^ the confideration of the Court. 

Sir Thomas Clarke M. R.<— This matter arifes from 
a trial of fkill between the parties^ in point of jockey*- 
fliip: The plaintiff feniible his bill is without equity, 
to fupport his injundion, wants to bolfter it up by 
an amendment ; the defendant aware of his inten- 
tion, wifhes to prevent it, by putting in a further an- 
fwer immediately, upon his^anfwer's being reported 
infufficient ; the propriety of which, is the queftion 
now before me. 

Had the plaintiff obtained the order to amend bit 
bill, and for the defendant to anfwer the amendments 
and exceptions at the fame time, and had ferved the 
order before the defendant had anfwered, the defend- 
ant muft have anfwered both ; for the original bill 
fo amended, is but one record ; and fo it was held by 
Lord Hardwicke C. in Mayne v. Hocbin^ 27 April 
(*) supr. iss. J 754(tf), andl am of ojanion, the defendant may put ia 

his 
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his anfwcr, when he thinks fit ; he hath done it ; and l'^^*""'- ^'• 
thereforej that part of tfaie order, which directs the "' _ ^^ , 
defendant to anfwer the exceptions^ is wrong, and 
let it \>t difcharged. 



Robinfon v. King. ^ March ,757. 

DILL by a fingle bond creditor, to be paid out of the Bin by a fingu 
perfonal and real eftate of Thomas Fawcet^ the foTpayroVn"of 
inteftate, againft his perfonal reprefentatiye, and his '^^^^'J''^^ 
heir at law. TL^^'VS' 

The perfonal eftate being mconnderablc, and the w^icerv.Gonnsi 
adminiftrator being a bankrupt, the plaintiff at thd'"'^'^ 
hearing, waived an account of it ; and therefore Sir 
Thomas Clarke M. R. direded the real eftate defcended 
to be fold ; and the infant heir, to join in the fale at 
twenty-one, and the purchafer to hold and enjoy in 
the mean time, and the money to arife by the fale, to 
be applied in payment of what ihould be found due 
to the plaintiff for principal and incereft on his bond, 
9nd for cofts ; and if nof fuffident, an account of 
the rents and profits was directed, and thofe to be 
applied } but this was to be without prejudice to any 
remedy the perfons entitled to the real eftate of the 
inteftate, might be entitled to^ in exoneration, and aid 
of the real eftate (a). (a) The minote» 

of this decree 
WMniieh withhif Hooour for bii c«ofid«aUo0| and vcfc retoroed| altered as they now Hand. J. Q. 



Fry 
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14 May 1757. Fry V, PfofftT^ 

fbS'^nT* Th2 defendants made default at the hearing, and 
proceedings be- fuffercd the decree to be made abfolute, and pni« 

fore the Mafter, ' * 

dcfenriant to be ceeedings to be had before the Mailer. 

at liberty to re- _,, , , . , • . . 1 t *• 

bear upontermi. They apply this day by petition to rehear the caufei 
the cafes cited, were Cunningham v. Cvnningbam* tj 

(0 AmbhSy. jvf^jp ,7^0 ^a). Cay v. Cay, Hilary, 1722. 

Sir Thomas Clarke M. R, — Upon paying the cofts of 
the defauh, a^d making the ufual depofit, and fub- 
mitting in cafe the decree on the re-hearing ihould 
be varied, fo as to render the proceedings before the 
Mafter ufelefsi to pay the cofts, the pUinti^ hara 
incurred j the caufe to be re-heard* 



16 June 1757. Wehhr.Wehb. ' 

Sed Vid. Hicki 

T. Hick., in fra. ^^^^ Lib. B. fol 502.) 

D Y the decree, the eftates, or a fufficient part were 
dire&ed to be fold, and all deeds and writings re* 
lating to the eftates, to be produced before the Maf- 
ter i the detds were accordingly left with the Mafter : 
part of the eftates were afterwards fold, and the in« 
cumbrances being difcharged, the tenant for life of 
the eftates, applied the above day to have the deeds 
and writings delivered to him, which, upon hearing 
an affidavit of notice read, the Lords Commiflioneia 
ordered. 



Walar 
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Wilier V* Goring. tS and »i June 

1757. 

Vitt ]| ill II fin ■ 

lyiibL byafingle bond creditor agaunft the exeeiti- Kiog,fupr.297. 

tors and heirs of obligor, to be paid what was due ■ 

to him, out of the perfonal afleta of the dbUgotf 
and if not Sufficient^ out of the real affets defceaded, 
and decreed by Sk Thomas Clarke M. R* 



Scott V. Fawcet. 

I4july I7S7. 



Dill to have partition of copyhold eftate, between Tenants in com- 
the plaintiff, and defendant, tenants in common 2^^w.Th|,*'court 
ibe eftate. ha.nojurifdic. 

Trt i«tit^» 1 r •« tion to grant 

It Itood till this day for judgment. them a commir. 

Sir Thomas Clarke M. R.— The plaintiff and de- ^""•^^^^ 
fendant are tenants in common, of a copyhold ^ the 
plaintiff in one thirds and the defendant in two other 
thirds. 

The queftion is, whether the Court can grant a 
panition of copyhold; the parties indifputably are 
not entitled to a partition here, if not entitled at 
common law, or by aft of parliament. 

What is there for this Court to ground its jurif- 
di&ion upon ? 

Upon the ftatute I am clear this jurifdidion is con* 
fined to cafes within the ftatute. 

If a legal one, then it is difcretionary in the Court, 
whethef the Court will exercife its jurifdidion. 

But this cafe is not ; therefore, let the bill be dif- 
miffed; but without prejudice to any other remedy^ 
the plaintiff may have. 

Bo/on 
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Mj-iy.7n. B9finy.B$fin. 



•1- 



1}iLL by the devifee ag;ainfl: the heir at law, to efbh 
bliih the will of the teftatOT» and to execute the 
tru(b» but prays nothing more. 

The caufe ^as brought to hearing, when Sir 7%a. 
mas Clarke M. R. eftablifhed the will, and dire&ed 
in general, the trufts to be executed^ \f^t did not 
diredt any account, and ordered the plaintiflf to paj 
the defendant his colts. 



T/in. 1757- Seazoody. FerrarJ. 

Vid.Jame$n, * 

Qore, fupr. 

■ ■■■ AfT^J^ ^ decree, in which the defendant was an 
. accounting party, and by the proceedmgs under 
it before the Mafter, it was. evident (though no re- 
port had been made), a balance would be due from 
the defendant to the plaintiff; the pjain^iff died j his 
representative filed a bill, merely to reyiye; the de- 
fendant abfconded to avoid being ferved with a fub« 
poena.} the plaintiff purfued the diredions of the zGt of 
5th of Geo. 2. c. 25. and on hearing the caufe on the 
bill of revivor. Sir Thomas Clarke M. R. dire^ed ^9 
bf 11 to be taken fro confeffb^ 



mitiam 



WSliam Thomas and Alice his wife,) 

devilfcs under the will of Dorothy \ PlaintiflS; H^f^is^^^ 
Davis y the widow of Morris Davis j } • ^ — ^ 

AND 

Benjamin t^avis and Stephen Davis,') 
devifecs of MiWTii D/.w, of whom j 
Stephen Davis, Wsls his heir at law, | 
and John Howel^ heir at law of V Defcildants. 
Thomas DaviSy mortgagee in fee 
of the eltate of the faid Morris 
Davis - - " . 

hPHE bill was to refkify a mi/lake in a conveyance, onaqueftion 
^ by Morris Davis and Dorothy his wife, and in a Tuur a.ie^'"^* 
recovery, fuffered in purfuance of covenants, in the *^/i.-/i«., noc 

'' » g. f^^ mentioned in a 

faid conveyance; to hav6 a re-conveyance of an dftate, recovery, or the 
called Redmond Hill, which under general words in ufei ontr^fled 
the deeds lega.ly paffed, and to have the benefit hdlut'I'ffi 
thereof, as (landing in the place of the faid Dorotbjf 
Mbrris's widow, and to ftay proceedings on the 
ejedment brought by the defendant Stephen^ and to 
be quieted in p^fTeffion. 

The queftion in the caufe was, whether z particular 
tefiate, by name called Redmond Hill in Conwere^ not 
mentioned in a deed, leading the ufes of a recovery, 
not in the recovery, paffed under general words ** of 
all other lands^^ and how far the evidence of one 
Philips^ the attorney who received the inftruftions to 
prepare, and did prepare the deed, was admiffible to 
prove what was intendeds ' 

It was read de bene ejfe. 

Sir 
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^ Sir Ttbomas Clarke^ M. R.— The bill is to be re^ 

j^wii et ai. lieved againit a verdia m ejeaoxent, ior recovery j)f 
"•*""• a certain eftate, called Redmond Hill in Coiifc'arv. 

The cafe is this^ Morris Davis under a fetllement 
in 1710, niade on his marriage with Dorothy his wife, 
was feifed of lands in three parifhes, in the county 
of Pembroke ; one called- Conwere in Conwere^ Powton 
in Rudbajion^ and another in Saint Mary^ Tenby. 

All thefe are admitted to have been fettled on the 
marriage of Morris Davis and Dorothy hU wife, fo as 
to have interelled the wife in the land. 

Thefe lands being thus in fettlement, Morris Davis 
and his wife, in 1710, purchafed the eftate in queftion, 
called Redmond Hill in Conwere^ and the conveyance 
is to the hulband and wife, and to the furvivor in 
fee: In 1736, Morris Davis being thus feifed, and 
difpofed to mortgage, fent to Philips^ to prepare a 
deed, leading the ufes of a recovery. Philips accord- 
ingly prepares a deed, inferts a defcription of particu- 
lar lands, but Redmond Hill is not mentioned^ and thea 
follow general words, of all other lands : a recovery is 
fuffered following the deed ; Dorothy the wife joins. 

In 17379 SI mortgage was executed to Thomas Da- 
visf in fee. 

The wife furvived the hufband. 

The quemons are, whether under the general words 
all other lands^ Redmond Hill was meant to be, or is 
included ? And whether parol evidence is admifliblc, 
to prove the intent? 

Thefe being the drcumftances of the cafe, I will 
confider the force of the evidence^ becaufe if it be 
not fufEcient, there is no occafion to enter on the 
queftion of it's admiflibility. 

The 



The queftion sUifes on the words of a feoffment : Thmasetux. v. 
after a defcription of three particular eftates, general ^^^'^^^ 
vrords of all othet his eftates, in the pariflies of Con-^ 
taere^ Poyfon^ and Saint Mary Tenby ^ in the county 
of Pembroke. 

Do thefe words comprize Redmond Hill? I do hot 
think they do include Redmond Hill: But other words 
do ; if Redmond Hill was not intended, why was the 
wife to join ; and why did (he join ? That method 
bong devifed^ Mr. Philips was fent for, and inftruc- 
tions given to him : it is to be remembered, that the 
recoTery, and deed leading the ufes, in which the wife 
joined, were for the purpofe oi effeduating a mortgage. 

What does Philips fay ? That he did not know 
that Morris had any other eftate in Conwere^ except 
the eftate called Conwere : that Morris did not tell 
him he had; and that he never heard it till 1737^ 
when Morris brought hiih the purchafe deed. 

Evidence circumftantiaf is entitled to read^ provided 
any parol evidence be admiflible. 

The objeSion is, that it is a dire£t contradiction to 
the Statute of Frauds ; but I am clear it may be read* 

Parol evidence is admitted for feveral purpofes ; 
It is allowed to rebut an equity : It is often admitted 
to prove an original fraud, or mi/iake^ in the latter in* 
ftance where it is joined with other circumft ances ; but 
fee the cafes on this hezd^Pritchardy.^incent (a); the W Amw. 147. 
bill was originally to redlify a miftake j evidence was ° "^*^'*' * 
offered not only to ftiew the miftake, but to ihew on 
the true conftru£lion> what was the correlative : In Hill 
T. Watkinsy the parties fought to redify a miftake in a 
CourtRoll} minutes of the CourtRoIl were produced : 
In Toung v. Toungj the bill was to reflify a miftake, 
y and 
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ncmai et ux. v. aod to afcertain, what the huiband was to fettle^ wbe- 
- -"^ ^' ■ ther double, or fingle : the only evidence was parol evi- 
dence of the courifel and attorney, accompanied with 
circumftances & the Court was of opinion, by that evi- 
dence it was authorifed to redify : Rogers y. Earl it 
ho zuthontji being now fubjiidice. 

This cafe doth not depend on the evidence of 
Philips^ but variety of circumftances. I do not adi 
tnit this evidence to make an addition to, or in dimii- 
nition of the^ eftate, only to put a conftru6tion on 
general words ; only fuch conftru£tion^as iball reftrain^ 
or conti-oul general words, 
f.) X Att 240. The cafe of Brereton v. Gamul {a\ in 1 741-2, occurs 
to me : A tenant of Mr. Brereton^ by leafefbr twenty, 
one years, afterwards hold over having lands of YiH 
6wn : In his will, he devifes all his lands^ and levied 
a fine of all his lands : cfn this will, evidence was ad-^ 
mitted, to prove his intent, as to the lands he hdd 
over. 

And therefore declare, as between the plaintiflBt and 
the defendant, Stephen Davis ^ the heir at law oi Morris 
DdviSf the eflate Redmond Hilly upon all the drcum^ 
ftances of the cafe, is to be confidei^ed as intended 
to be comprifed in the deed, leading the nfes of the 
recovery^ dated the 2d of Jpril 1736 ; let the beif 
at law be reftrained from proceeding at law to reco- 
ver it ; but I am of opinion the plaintiffs are not in- 
titled to the like, as to the defendant the mort- 
gagee. 



Grqfvenor 
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Grofvemr s. Ccok^ et e contra: i^mu^ii^^ 

(Reg. Lib. A, fol. 32.) '^^^' 

'T'HB bill by the plaintiffs in the firft caufe, was on S,ade^:ic5t6 
behalf of themfelves, and other creditors tARan-^ inrcren only, to 

jfi^-i i_iir •#.•/• f*^e«xtentof the 

dolfh Greenway the elder^ for an account, and fatif- penalty : credi. 
fadion*of their debts out of his affcts. though h^* on 

On hearing the caufe the 6th of July 1735, before l7;';f;i^;;",^ 
Sir Jofepb Jekyl M. R. it was refered t6 Mr; Kinafioni f®"'"^ ^ pay 

C I. \jr a .1 ft intercft, toll Jive 

one or the Maiters, to take an account of what was intereft, and to 

due to the mortgagees, and to the other parties, and credro^l^^^f^^ 

to all other the creditors of the faid Randolph Greene by'£[^Sr^ 

wayy the.inteftate; and the Mader was to advertife noc allowed 

for the creditors to come before him, and prove theif ^"^^ ' 

debts i an account of the teftator's perfonal eftaid 

was to be taken, which was to be applied in a courfb 

pf adminiftration, and by confent of the raortgagecd 

the real efbtes were to be fold ; and out of the pur*^ 

phafe money, they were to be firft paid j and as to 

what was claimed by the defendant Charles S^ott on 

% note of haJod, (which he wanted to tack to hitf 

mortgage) ; his Honour declared he fhould come in as 

a creditor for the fame on the perfonal eftate ; and 

if the fpecialty creditors fliould exhauft any part of 

the perfonal eftate, the limple contrad creditors were 

to ftand in their place, and receive a fadsfadion pri 

tanto^ out of the real cftatcs j cofts, and further di-» 

regions were referved until after the Mafter*s report; 

On 1 6th July 1757, the Mafter made his report^ 
and ftatcd whjit was due to the mortgagees, and then 
goes on to ftate, thaa he had taken an adcouiit of 
what wasi due to the plaintiffs, and the other credi- 
tors of the faid inteftate, and found that ther^ was 

VoJL. I« X . du« 
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oi^tTcMtnu ^^^ ^^ fcveraj perfons by bond, and olherwife, 7381 L 
1 '1 . and chat the feveral debts fee forth in the fecond fche- 

dule to his report, confided of debts due upon bond ; 
debts due by promijfory nofes^ fome whereof were 
payable at times certain ; and others on demand for 
valu^ received^ but without any contraft for iniereft^ 
by way of damage ; and o*bers upon book debts, and 
other fimple contra^ debts. 

And the Mailer further found, that by the length 
of time fince the decree, all or the greateft part of 
the principal fums fecured by the bonds, exceeded 
the penally of the faiJ bonds ; and that he had in 
fuch cafes, allowed only the penalty : And it having 
been infifted on behalf of the creditors by note, that 
they were entitled to intereft upon their notes refpec* 
tively i (that is to fay) upon fuch as were payable at 
times certain, from fuch time as they became refpec* 
tively due, and upon fuch as were payable on demand 
from the time of filing the plaintiff's bill, notwith« 
{landing there was no exprefs contra& for intereft oa 
the faid notes ; the Mafter therefore, upon confider* 
ation of the premifes, and for that the effefls to pay 
the creditors by bond, would not be nearly fufficient 
to pay the principal monies due to the faid creditors ; 
and that if intereft was to be allowed on the laid 
notes, from the feveral times before mentioned, the 
creditors by note, would be in a much better fitua- 
tion, than the creditors by bond, as they would in 
fuch cafe, receive above fix years iiitereft more than 
the creditors by bond, as they would have no more 
than the penalty of their bonds ; and that if fuch in- 
tereft was allowed, the other creditors by fimple con- 
trad, would have but very little towards payment <^ 

thdr 
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their r^rpeftive debts, although the fame had been ad Gnj^nnory. 
long due as the faid debts on notes ; for which rea- ^^>"'^^^"''*' 
fon, and at the requeft of the clerk in court, and 
folicicor for the plaintiflfs, the creditors, the Mafter 
fubmitted to the Court, whether any intereft ought to 
be allowed on all or any of the promiffory notes men- 
tioned in the fecond fchcdule ; and if any, from what 
time, and at what rate : the Mafter then reports, that 
he had taken the accounts directed of the aifets of the 
inteftate, and the refpe^ive balances. 

On the 2 ad of Nwember 1757, the caufes came on 
to be, heard, for further direflions, hthrc Sir Thomas 
Clarke M. IBi. and the great queftion was, whether 
notes Jiot payable on any day certain, and no contrail 
to pay intereftt fliould carry intereft j and alfo, whe. 
ther the debts liquidated, (hould carry intereft. His ^ 

Honour faid, he would conlider the queftions. 

On the 24th of November 1757, his Honour deli- 
vered his opinion as follows : 

Thefe caufes come before me on a fpecial cafe, on 
the Mafter's report, which bears date' the i6th of June 
ij$y ; Randolph Greenway^ died indebted to divert 
perfons by bond ; by note payable on demand for 
value received ; by note payable on a day certain, for • 
value received ; and by note payable, without either 
ilemand, or day certain, for value received. 

The Mafter hath reported due to the creditors by 
bond, to the extent of the penalty of their bonds, 
and no further, being as he apprehends, connned by ' 
the bonds. He alfo reports, what is due for prin- 
cipal, and intereft, to the creditors by note on de- 
mand, or day certain, but does not compute intereft 

Xa on. 
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Grcjvenorv. ofi tbc othet^, Efid be certifies, that the fund to pay 

CMi, et e contra, j i ^ • j /? • 

^ debts, IS deficient. 

In order to determine, how fkr thefe fimple con- 
trad creditors are entitled to intereft, it is necefiary 
to fee how the cafe (lands at law, and whether there 
be any equitable circumftances to alter it. 

At law, creditors by bond, are entitled only to the 
penalty of the bond. The reafi^n h obvious ; they 
have chofen their own fecurity, and it is their fault 
in fuflfering the debt to increafe beyond their fecmity. 

As to creditors by note at a certain day, and where 
by contraft, no intereft is payable j yet courts of law, 
and a jury will give intereft. 

As this is a legal right, is there any material dr- 
cumftance in this cafe, to vary fuch right ? No. I 
take it to be clear, that the juftice of this Court is 
fuch, that where a creditor comes before it for a legal 
demand, this Court will give the fame relief, as he 
^ would have been entitled to at law. 

In cafe of bankruptcy it is different, becaufe the 

Court levels all creditors. This is the reafon given by 

(«) snpr. xr9. Lord Hardwuke C. in Mackin$$fh v. Ogilvii (4), loth 

March 1747, for granux^ a writ of nc exeat regno to 

Stoflandy upon attachment of property there. 

It hath been argued for the, bond creditors, that 
if creditors by note are allowed intereft, they will be 
in a better conation, than the creditors by bond : 
they may be fo ; but as I faid before, the bond credit* 
ors chofe their fecurities. 

As to the creditors by book debts, though their 
cafe is hard, and though it may be faid, that I could . 
relieve them, yet I muftnot break through rules. 
Lordifart/w/V^tfC^wiihed to 4q kinBed/ordr. Cokejph 

December 
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Decemter 1 7^2 (a\ where there was an ample fond, and Gn/vtt 
there were due aa.oooA'for arreats of the Duchefs of ^^'^ 



nrv. 



fTbarton^s annuity, by way of jointure, and fhe had («) Supr. 178. 

been obliged to take up money at intereft for her flip- 

porty and there were no other fimple contraft debts 

of longer (landing : His Lordfliip dire£^ed precedents 

to be fearched for, but none could be found } and 

therefore he did not grant her application, and that 

of the other fimple contract creditors for intereft. 

His Honour after giving his reafons as above, .made 
the following order : 

^Mt appearing, that the perfonal and real eftate of 
the inteftate, are not fufEcient to fatlsfy the whole c^ 
the debts, declare, the creditors are to rebate in pro* 
portion ; and the mafter to fettle the proportions i 
and the creditors by notes, confenting^ that intereft 
upon their notes (hall be computed only for twenty- 
years after fuch time, as the money due thereon, be- 
came payable, declare, that fuch creditors in fettling 
the faid proportions, are entitled to have intereft 
coihputed on their refpe&ive notes, only for that 
period of time accordingly, after the rate of 4 per 
ant. per annum, and are to be cofifidef ed as cSredii, 
tors by fpecisdty, for fuch principal and intereft ; la 
like manner, as the creditors by bond ar^ to be coii- 
lidered as fpecialty creditors, for the penalties of their 
vcfffe&ivt bonds." 
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HNuv. 1757. 



(«) Similar refe- 
rence in the cafe 
of Conquefl v. 
Markham, 5 
Jan. 1760. Sir 
Thomas Clarke 
M.R. 



Owert V. Owen.-^VwQ caufes. 

T^wo bills, brought by different procbein amys in thp 
name of the infant ; upon a reference (a) to the 
Matter, to fee which fuit was inoft proper to be pro- 
ceeded in, the Mafter reported thefirft fuit: iht pror 
chein amy in the fecond fuit took exceptions, which 
were over-ruled ; upon the petition of the procbein 
amy in the (irfl fuit, the report was coniinned, an4 
the petitioner was to be at liberty to profecute thp 
firfl: fuit ( the Court was prefled to reftrain th^ pl^in- 
tiff in the fecond fuit, from profecuting that fuit, 
but Sir Thomas Clarke M. R. refufed to do fo, as 
fuch proceeding would^ be at his peril : on fearch« 
ing by order of his Honour, precedents could not 
be found, the parties generally reftin^ on the re- 
port. 



• Feb. 175!. 

Mainrenance 
allowed an iofiuit 
out of Che pro- 
duce of the refi- 
ducofperfonal 
eftate, bequeath- 
ed CO him by hia 
father, where the 
will direaed the 
jotereft to ac- 
cumulate, till he 
attained twenty- 
one ; and if he ' 
died before, the 
whole given over, 
and the wiH was 
filentaitomaiii- 
%eiiance. 



Mole V. Mole. 

/^BMisroPHEji MoUj the father of the plaintiff the 
infont, by his will, gave to the defendant Mary 
Mole his After, 500 /. and gave the refidue of kfs 
eftate to the plaintiff, upon his attaining the age of 
twenty-one years, and the intereft to accumulate, 
laying nothing as to maintenance ; and if he died 
before, gave it over to the defendant. 

The bill was brought by the in&nt againft the 
defendants jlnn Mole his mother, and Mary Mole bis 
aun(, the executrix, for an account of the teftator's 
perfonal eftate, to have the refidue fecured, and to 
have an allowance for maintenance. 

The 
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The caufe came on to be heard, the agth of'Fe^ M^few.Mc/e. 
bruary 1750; an account of the perfonal eftatCj andof 
the debts, and payment were decreed ; the defendant 
Mary was to retain her legacy of 500 /.' and the re- 
fidoe of the perfonal eftate, was to be paid into the 
Bank, and laid out, fubje& to the contingencies in 
the will ; and the confideration of maintenance was re* 
ferved until after the Mafter's report. 

The Mafter made his report, and afcertained the 
refidu# of the perfonal eftate, which was conAderable. 

The caofe came on the 31ft of January 17584 for 
funher diredions, as to maintenance^ and ftood till 
this day (a) for judgment. 

Sir Thomas Clarke M.R. — ^This caufe comes before («)6Feb.i75t 
the Cpurt» as to m^ilitenancei ^nd cofts referved by 
the decree. 

The quefUon is, whether the plaintiflfthe iiifant, is 
entitled to maintenance out of the produce, of the 
re&dae of the perfcmal f&sM : I ism forry it is made 
a queftion. 

It is to be eonfidered, whether maintenance can be 
allqwed ont of the produce of a refidue that depends 
upon contingency, and while it is in fufpence. 

There is a difference between a legacy given by a 
patent, and.adiftant relation. Sbudal v. Jelgll^ lAtkm 
516. 

FiriL-^uppofe a legacy is given by a parent, pay- 
able at twenty-one ; the Court will give intereft from 
the death of the parent, in cafe the child ihould 
want maintenance. 

Secondly*— Suppofe a legacy given to a child, 
▼efted immediately, but defeaiible oi| the contingency 
of dying before twenty -one ; there is no doubt but the 

X4 Court 
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AMey. Mots. Gourl would give intereft, from the death of the tef. 

"^■'■"^"**^~ tator ; but in this c^fe ic is faid, there is more reafon 
fi^r doipg fo» becaufe it is veiled in prafenti. 

. There are indances where maintenance is allowed 
put of a real eftatej chat is> where a portion is charged 
on a real eftate, but not to be Taifed until the child 
attains twenty-one. 

With refpeft to authorities : H^ughion v. Harri/oHy 

(4) aAtk. 319. jpch yune 1742 (a)^ on a legacy to an infant^ by his 
gi^nd£gicheri to go over if he died be/ore iwintj-one^ 
it was contended intereft ihould be allo^edt 
iiCbt^cyv^Weawri 2 id May i75Q» 

W 3 Atjt. loi. Jlcatb y. Perry t 9th June 1 744 (3). Legacy by a ftrafif 
gtr to an infuit, and over, if he die before twenty- 
oM : interefl: contended for, but denied, becaufe too 
remote i yet it was laid down to be ctberwi/e^ in the 
f:afe of a legacy left by a parent, Inckd$n v. Nortbale^ 

^c) ^ Atk.430. Qsik March 1746*7 (r), on a legacy by a parent to fuch 
child, as fiiould atqM& twenty-on^ ; mtereft was al« 
lowed. 

CfffmbiUv. fTaldoe^ Pr^cedmU in CboMceryt ^By^pbr* 
tkm by iertlement for a daughter, payable atdghteen, 
or day of marriage, after the death of the father, and 
mother: the father, and mother both died, before 
^tber of (bofp ccmti&gendc^y yet maintenance was 
allowed. 

And I think the plaintiff in the prefent €a&> is 
entitled to maintenance } and therefore let the Maf« 
ter eonfider of ^ proper aUowaii<:e, for the main«* 
pance, ^nd educa^iqn of the plaintiff the itk&Mf froo 
the death of her father the teftaior, to be paid out 
of the produce of the teftatot^a dUte^ 

*'• • ■■■ ^ 
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And It flpp€aring from the rq>ort» that the refidoe MoJe t. Mote, 
of the teftit6r*8 eftate, confided of 6,800/. bank an- ■ ' 
naities, the executrtic was dire&ed to transfer the 
annui(ie8 to the Accountant General, fubjed C6 the 
trufts, and contingencies In the will. 



Turner v. Turner. 

^ni caufe came on to be heard, for further direc- 
tions on the report, which was confirmed. 
Sir Thomas Clarke M. R. not being fatisfied, re-- 
ferried it back to the Mailer, to review his report, and 
to be udote particular. 



to April 1758. 



Rihrt J^hnfon^ the heir at law, Haxntiffl *^ April 175^^ 

£JWG^r^/W, and his wife the ^ Defetidants. 
devifee, ... 3 

The faid Edward Gardiner and his 7 pj^j^jta^ 

wife, - - - J 

And the faid Robert Johnfon^ - Defendant. 

(Reg. Lib.A.foKi6i.) 



^HM hiU in the firft cavfe, was to have a receiver Heirathwftiet 

appointed, of part of the teftator's eftate, of awiuwhich 
which the phitnttff had got pofleffion*, to have the eJ^biimJIrot'- 
vU fee aflde^ aa being obtained by fraud ; to have f„7h;?/cSirt7** 
poflelfion of the reft of the real cftates, and the title »"<^»J.1^T* **."' 

11 ^ ^ «>o •! • /t r * n. on a bill by the 

deeds: and to have a diitnbutive (hare of the telta- devifee, ro efta. 

. i* t n. blifli the will, 

tors perfonal eftate. no coAi given oa 

The bill m the fecond caufe by the devifees, was to •»**' ^^•• 
have an iflue directed, to try the validity of the will. 

On 
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y^^ c?4r. ®^ fccaring d^efe caufes, the bill in the firft caiife 

r//w^ et ux. was difmifled with cofts, fo hr as it prayed a diftri- 

' butive (hare of the perfonal efiate> and an iffue dSrvi* 

y^v/V, vel non was direded, and the reft of the cofts> 

and further direAions referved. 

There was a verdid in favour of the ^Ih 
(«) 29 April Thefe caufes came on again this day (a), on the 
'7^^* equity refer ved, and for cofts ; the queftion was as to 

the heir at law paying, or having cofls ; Lord Keeper 
Hsnley reafoned in the fame manner, as Lord Hard- 
(b) 2 vef. 27. mcke C. did in Blinhome v. Feaft (*), that cofts were 
s. c. ™* ^' difcrerionary ; that th::re was a diftinOion between an 
heir at laipir coming to the court for relief, and bang 
brought into Court ; and therefore difimffed the bill 
in the firft caufc, in which the heir at tew was plain- 
tiff, with cofts ; and in the fecond caufe by the devi* 
fee, eftabliih^ the will, but gave no cofts^ dther in 
this Courts qr at )aw» on either fide, 



I May 1^58. 



Kettle V. Ceriin. 



1) ILL that thedefendant might redeem, or ftand fore« 
clofed : the defendant not appearing, the plaintiff 
was to take fuch decree as he could hold, tmlefi 
eaufe : the plaintiff at the fame time, prayed an in- 
juudion to ftay wafte, but Sir Thomas Clarke M. R« 
lefufed it, faying, an injunftion is granted only oa 
an interlocutory application* 



Langlef 
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Lan^kyv. Furlong, jjn«y»758- 

DiLJL by a tenant in tail, under marriage articles, Afettiement 

DT - ;, ,^ ^r. i^tri «n«*er article*. 

dated the 15th January 1089, to nave the fettle* deviating from 
went dated the 9th of April 1691 ; fo far as it deviates InTmldVtr'* 
ftom thofe article^ redifie4 ; ^pd to have what the ^Sm^'^^x^ 
eftate was damnified, by the tenant for life not up- ^i^attheeftate 
fiolding it as he ought, anfwcred by his reprefentative by the tenant fo|- 

^ t\^* ir life not uphold- 

out of his aUetS* ing it as he 

*' Sir "Ibf^mas Clarke M. R. declared the fettlement t°o S^'i^S^J 
of the 9th day of April 1 69 1 , fo far as it varied from ^i^^\ *"^ ^« ^ 
^he faid ard|cle$, oiight to be rectified, and made agree* nisaflcu. ^ 
able thereto; and that tt^e plaintiff 7^;i^L^;2^A7, the 
daughter of Elizabeth Langley, who was the fifter of 
Charles the fon of ChaYles Burwell, the only fon of the 
marriage betweenH(fnryJ3i/rtt;^//and£A'2U7^^3M^i/^^zt;^ 
was tenant in tail of the Maxway eftate, purchafed 
with the fum of 2000/., ftipulated to be laid out by 
the faid articles^ with remainder to the daughters of 
that marriage as tenants in common in tail general ; 
with remainder to the plaintiff ^a^^, as right heir of 
the faid Henry BurwelL And let the faid eftate be 
fettled accordingly, with the approbation of the 
Mader ; and let the Mailer enquire in what condi* 
tion the faid eftate was left by the faid Henry Burwell 
at the time of his death ; and whether he did fuffi. 
ciently uphold*, and maintain the faid eftate as a tenant 
for life ought : and in cafe he did not, let the Mafter 
fee how much the plaintiff is damnified for want of 
the faid eftate's being fo upheld, andlnaintained ; and 
let the plaintiff be confidered as a creditor by^^- 
fialty for what the Mafter ihall find fhe was fo dam- 
4 nified# 
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UngUys, nified. And then follows a diredion for the execu- 

turhng. ^ , 

..__.» tors to pay the pisuntiff out of the perfonal eftate in a 
courfe of adminiflration ; and if aflets not admitted> 
to account : afid the defendants to account for the 
rents, and profits of the faid eftate accrued fince the 
death of the faid Henry Bunvell^ aad to pay the fame 
to the plaintiff ; and alfd to deliver poffcffion of the 
faid eftate to the plaintiff. 



i£ Nov. i75«- Turner v. Turner. 

Biu decreed to ^e rfn^ defendant had anfwered ; which, as to fo much 

taken prdcoiyip^ X • i • % • 

upon afequef- ^6 exccptious taken to It went, was reported in- 

o?l!*bl'iter»-'^^ fufficient; and the defendant having flood out all 
ilJiigoneicep. proccfs of contempt to a fequeftration for want of a 
r°n*^^«^"*°^ better anfwer, the plaintiff's clerk in Court was or- 
iBfoficient. dered to attend with the record of the plaintiff's billy 
in order to take it pro confejh. The caufe came on to 
be heard on the above day, when the Counfel ob- 
jected to the propriety of it; for that it could not 
be faid to confefs the bill^ when there was an anfwer 
upon record (part of which was not excepted to) that 
(a) Mofei. 194- <icnied itj and cited tiawkim v. Crook, %P. fF*5s6 (a)i 

383. 3 Atk. j^nd faid further^ that there was a cafe under the con- 
J94. s« c. • ^ 

^deration of the Barons of the Exchequer upon a 
like queftion* 

Lord thrdwicke G. fiud he well knew the cafe of 
Hawkins v. Crook^ and had always thought it wrong, 
for that in his idea in infufficient anfwer was no an- 
fwet : that the defendant, after fuch contumacy, and 
' aftded delays, had not any reafon to expe€k fevour 
from the Courts muchlefs, that they wotdd (baui a 

point 
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point for him; and therefore he fhould decree the Turnfry.Tu*mr, 
bill to be tzktnpro confejfoi (which he did), and would ~^ 

leave it to the defendant to apply to fet it afide for 
irregularity, if he thought fit. 



Eaftland v. Reynolds. |3 * h Nov. 



'T'he bill is brought by Richard Eqftland^ the fur- on qucftioot, 

^ viving executor of Sir Robert fVilmot, that the Ty Sg?"** 
claims of the defendants may be afcertained, and to |;~AVnc«^^^ 
have the direflions of the Court for the execution of ^^ *?'^y» »"<* 

whether rhere 
the trufts of the teftator's WllL were croft-re- 

Sir Robert Wilmot*^ will is dated the 25th ofOdober ISficftate^J^. 
1746 ; and by his will he appointed John IVilfon del J^^^^H!^'' 
ceafed, and the plaintiflF, executors. 

The teflator by his will gives 3000 /. a-piece to his 
three daughters, Elizabeth^ Jnn^ and Unice^ payable 
at marriage } provided they married with the confent 
of his wife^ and his executors, to be had in writing. 

The intereft of fuch 3000 /. to be paid as long as 
each of the daughters lived with their mother ; and 
if they refufed to live with their mother, only 50/. a 
year, and the intereft to accumulate, and to go and 
be paid as their original, portions : but if any of the 
daughters died before marriage, 1 500 /., part of the 
3000 /., to be divided amongft the furviving daugh- 
ters: if two died, then the furvivorto have 5000/, 
and the intereft of the 1500 A, part of one 3000 A, or 
4000 /• the remainder of the 9000 /• as it fhould hap* 
pen, according to the contingencies expreifed in the 
will, to be paid to their mother for life, and then to 
the furviving daughters^ or daughter, upon the faihe 
2 terms 
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r'^^uJ' terms as the original portions of 3000 /. arc given : 
■ and in cafe all the daughters died in the life-time df 

tbdr mother, then cheintereft of the whole 9000 L to 
the wife for life ; and after her death, the capital to 
Elizabeth Spurrier^ (the wife of the defendant Jrfepb 
Spurrier)^ her executors, or adminiftrators* 

And if his perfonal eftate amounted to more than 
9000 /., the intereft of the overplus to be paid to his 
wife for life ; and after her death, the capital of fuch 
furplus to be paid to fuch of his children as (hould be 
living at her death, and' to be paid when their ori- 
ginal 3000/. bequeits became payable in manner 
aforeiaid. 

And in cafe all his faid three daughters died without 
iflfue, he devifed hit real eftates to tbt faid EHzabeib 
Spurrier in fee. 

The tcftator died the 9th Odoher 1 746, and lefc 
Lady fTilmot his widow, and three dai^hters, EBza^ 
leth, Ann^ and JJnice. 

Part, of the teftator's real eftates were copyhold, 
which, not having been furrendered to the ufe of his 
will, his faid daughters, being heirs, were admitted. 

Elizabeth died in the life-time of her mother, with* 
out iflue, and unmarried. 

Jnn married with the defendant Thomas Reynolds^ 
with the confent of her mother, but not of the exe- 
cutors, who refiifed it. 

In 1750 Lady IVilmot died : Reynolds znd his wife, 
and Unice, entered on the real eftates, and received 
the rents. 

After the death of Lady Wtlmot, znd John IVilfoni 
one of the executors, Unice married Thomas Anderfm^ 

without 
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without the coBfent of the plaintiff, and died in 1754 ff^^/^ 
without iffue. '^ 



Thomas Anderfon took out adminiftration to his 
wife^ which afterwards was revoked, and adminiftra* 
tion was granted to Reynolds^ and his wife. 

Reynolds and his wife infift, that having the confent 
of the mother, and the executors having unduly refufed 
to give their confent, they have not forfeited their 
light to the portions ; and Lady Wilmot the mother 
being dead, and the other two fifters being alfo dea4 
without iffue, they are entitled to the whole of the 
perfonal eftate, and likewife to the real eftate of the 
teftator ; for that the words of the will implied, and 
muft be conftrued to create, crofs remainders. 

Mr. Perrot and Mr. De Grey^ on the part of the 
defendants Spurrier and his wife, inlifted, that as to the 
real eftate there were no crols remainders, and cited 
the following cafes ; Garbel v. Vandal^ 26th Novem* 
her I739> determined by Mr. Vemey M. R. ; Reynijb 
v. MartsHy by Lord Hardwicie C, 5th May 1746 (a); (a) 3 Atk. 330. 
Wheeler v. Bingham, by Lord HardwickeC.^ t^th June L c.^"'' '^"^ 

I746(*). (*)3Atk.364- 

Sir Thomas Clarke M. R.— There are two quef- s.'c!^"'' '^^ 
tions in this caufe : one relative to the perfonal eftate ) 
the other to the real tftate. 

Hie firft queftion is, whether the defendant Mrs. 
Reynolds is entitled to the legacyi or portion given by 
the will of her father, as having been guilty of a 
breach of the condition annexed to the legacy* 
Sir Rgiert Wilmot had three daughters, Elizaheth^ 
Ann^ and Unice ; and by will gives his perfonal eftate 
to truftees to be placed out at intereft, and to pay to 
each of his daughters 3000 L on marriage, and not 

before^ 
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EnfUndy. before ; and then only in cafe they married by tho 
^^""^ *' confent of his wife, and his executors in writing. 

His Honour then ftated the claufes in the will be^ 
fore fet forth in cafe of their marrying without con- 
fent^ and of their, or any of their, dying without 
iflue. 

Elizabeth died after the teftator^ unmarried : Ann 

married the defendant Reynolds with the confi^t of 

the mother, but not of the executors : 27ii^^ married 

, after the deach^f her mother, and of ^^n, one of 

the executors, fo that the confent required by the will 

. could not be had. 

Reynolds and his wife have taken out adminiftratton 
to her. 

Let us fuppofe a pecuniary legacty given by a pa- 
rent to a child, with a condition annexed : and this 
is certainly a pecuniary legacy out of a perfonal eftate. 

The rules of the Ecclefiaftical Courts are dear, that 
conditions in reftridion of marriage are void, as onlj 
in terrorem^ and are all void, where there be a iimita- 
' tlon over, or not, except inpios ufus. 

We differ from them in refped to limitations over, 
becaufe it is plain the teftator meant a benefit far a 
third perfon. 

Here there is a perfonal legacy which hath a coni£* 
tion annexed' to it, and we muft admit by the words a 
condition precedent ; but if there be a limitation over^ 
it makes no difference, whether the condition be pre- 
cedent, or fubfequent. I am in the prefent cafe, and 
under the particular circumftances, of opinion ]Mbw« 
Reynolds hath not forfisited her legacy : The mother 
did confent} the estecutors improperly withhdd 
theirs. 

As 
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As to the teai eftate, 1 ani clear there ire no crofs- f^^jl^^^^' 
remainders. His HoDour then tited the following t 

cafes : Daiiy v. Lord Clanrickdrdj by Lord Hard- 
"wicke^ nth December 1738; Davenpott v. Oldis^ 
1 2th July 1 738 (a). His Honour therefore declared^ (0 < Atk. 579^ 
under all the circumllances of the cafe, the defendant 
Reyneldsi in right of his wife^ was entitled to the 
wkole 9000 /. provided for the three daughters, and 
direded payment, fubje& to an enquiry as to a fettle- 
ment. 

And alfo declared, that according to the trtte fen(e, 
and con(tru6tion of the will^ and circumftances of the 
cafe, there were to be no ctofs-remainders, and confer 
qiiently that on the death oi Elizabeth without ifluei 
one third of the eftate belonged to the defend;uit 
Spurricn 



Lee y. Lee. ioi)ec.i75S. 

■" ii 

^N the mkrriage of the plaintiff with defehdant, her Jh*crjrt wT' 
eftate was fettled to hei* feparate ufe* The huf- not atfiti hctJh 
band received the rents, and refufing to pay her what ^y^en^ed^ 
he received, (he having abfented herfelf frbm him, '^«W«««-fc 
Die filed a bill againft him, and for an injundion to 
reftrain him fronts receiving any mote of the rents. ' 

She applied this day to reftrain her hufband firom re- 
ceiving the rents^ and for a receiver, and that he might 
pay the retits to hen 

But Lord Nortbingtdn C. would not afQft her, and 
tnade no order. The cafe of Moore v. Moore (*), was Wt Atkr t^u 
cited, in which a Woman left her hufband without juft 
ckufe, and it was held that this Court would not git« 
her any ifliftance to get aUmony« 

Vol, I. Y ' Rm/den 
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[32 Geo. II. 



£K>rd Keeper 

Henley. 

I Feb. 1759. 



Ram/den v. Hilton. 

'TThe folidtor's biil was taxed, agreeably to the fta- 
tute of 2 Geo. II. chap. 23. It amountrd to 
1038 A, and was taxed 1000/., not a twenty-eighth 
part. On application by the folicitor to be paid the 
cofls of the taxation y the Court refufed it. 



15 Feb. 1759. 
Ambl. 370. 
S.G. 

Timber impro- 
perly cur down 
cluring infancy* 
a?id in£ant dy- 
inp, ihA\ go as 
icmI efVate. 



bullet V. Tullet. 

•TTHE bill was brought to have an account of 
timber cut down during the infancy of John Tut^ 
lety of whom the plaintiff wa.s heir ; and to have the 
fame confidered as real eftate ; xnfifting, that though 
timber was fevered, yet, as it was unwarrantably fe- 
vered, it did not alter the property. 

The caufe flood for judgment to tWs day. 

Sir Thomas Clarke M. R. — The plaintiff in this cafe 
is heir of 'John Tulkt^ who was feifcd in fee of a free- 
hold eftate, on which there was growing a coufider- 
able quantity of timber. John dying in his infancy, 
the eftate defcen^ed to the plaintiff. 

The mother of the faid infant cut down timber 
during the infancy. 

The infant died before he was of age to make a 
wili. 

The plaintiff, as heir of the infant, hath brought 
his bill to have the timber fo cut down confidered a$ 
the real eftate of the infant. 

This is clear, notwithftanding what is mentioned in 
Lord Cokcy that a guardian of an infant, duly ap- 
pointed. 
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pointed, is entitled to do every thing as an adult TuHt^.Tuiut. 
would have done, that if a guardian do any aft to """""""""* 
alter the courfe of fufcceffion, without leave of the 
Court, this Court will fet it right. 

The only thing that induced me td confided of the 
cafe, was the cafe of Saville \.Saville(a) that was cited, f^ ^ ^jj^^ ^^i^ 
If it were in the power of the guardian to cut down tim- 
ber unneceiTafily, that is, not for repairs, &c. and 
and fuch cutting would alter the property, the con- 
fequences are apparent. ' 

A mother, for inftance, guardian of an infant 1 
year old, and his death almoft certain, with io,ood /. 
worth of timber on an eftate, cuts it down. If by 
fevering it, it becomes perfonal eftate, flie, under 
the ftamte, will come in for a diftributive fhare. 

See how it is almoft daily in this Court as to per- 
fonalty. . If an eftate defcends to an infant in moru 
gage, and out of favings application is made to pay 
off the mortgage ; the Court adds, but fo as not to 
alter the nature of the property, whereby his perfonal 
reprefentativ^ might be affefted. 

The Court will certainly, and ought to ufe the fame 
caution with refpeft to realty, and not fuffer any perfon's 
intereft to be impaired by ihe unwarrantable aft qf 
another. 

Therefore declare the timber cut down is to be 
confidered as real eftate, and belongs to the heir at 
law ; and let an aqcounc be taken, and tHe money be 
paid into the Bank, and laid out in bank annuities : 
and if the plaintiff dies before twenty-one, it will go 
in fucccflion as real eftate to the plaintiff's heir at law. 



Y z Gibbons 
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1 March 1 759. Cibbons V. Hilts . 

JkS^Hby wui ^HE teftator, by his will, direfted 39^0/. bank 
Tt^f'S^onai' aimnhies to be purchafed out of his perfonal 

cftate,tobecon. eftatc, for pcrfons named in his will, and gavefeveral 
■aryic^c»sr legacies to other perfons. The perfonal edate not 
being fuffici^nt to purchafe fo much bank annuities, 
and to pay the other legacies, a queflion arofe, whe- 
ther the bank annuities fo direded to be purchafed 
4were to be confidered as pecuniary, or fpecilic legacies. 
6ir Thomas Clarke M.H., after hearing Couxifcl oa 
boA fides, held the bank annuities k to bepurchafiKl 
^were to be confidered as pecuniary, and sot as ipc- 
cific legacies. 



13 Man* 1^59- WiWams v. Floyer. 

A TPLicATioN bemg made for the records of the bill 
and anfwer, and the fame not being produced, 
being either ftolen, or loft, Mr. Currer^ the late dcrk 
in Court, and Mr. Trollop his fucceffor, were ordered 
to attend Sir Thomas Clarke M. R. on the above day. 
The petition was bfought on this day ; when it ap- 
pearing the records were not to be found, they hav- 
ing been ftolen by agents in the office, new engroff* 
nients from the office copies were ordered, and to ba 
depofited in the office. 
A fimilar cafe was cited» 



rrig^ 
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Trigg y. ^rigg. 3 April its*. 

/^H hearing the caufe, a commiOion of partition was 
direfted to divide the ettate in moieties between 
the plaintiff, and defendant, with dire&ions for the 
parties to produce deeds, &c, before the comniiC* 
fioners. 

The defendant being in contempt for not producing 
the deeds, &c. he was taken on an attachment, being 
ferved with a writ of execution of the decree, and 
turned over to the Fleet. • 

A fequ^ration was ordered to iffue againft him« 

JEllht V. mUiams^ « M«y 175^. 



A COMMISSION having iflued for the examination of 
witnefles at H^wtfirdwefi^ divers exhibits, which 
had been examined to thereon were; by the coontry 
folicitor, put into a box and dire^:^ for the town fiw 
lidtor, and delivered to the Moamoutb carrier, wich 
Arid charge of care ; ihe perfbn who conveyed them 
to the carrier alledging they migbt be wor^ll 
ao,ooo /• 

The carrier, or his book-fteeper, tfaereapoa marked 
the box 20,000 A value, and on its arrival in town 
100 A was demanded for carriage of the town folicitor^ 
who ofiered one guinea, though the carriage by 
weight did not amount to more than five^ or fix 
ihinings« 

Y 3 Lord 
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F/fiot V. /??/- Lord Keeper Henley direftcd the box to be opened 
' in the prefence of the town folicitor, the bookkeeper 

here, and another perfon on behalf of the country 
carrier, and if it contained nothing but writings, or 
common goods, it was to be delivered on payment of 
one guinea; but if anyjcwtls, plaie, or money, the 
fame were to be retained till further confideration, 
but the writings in the mean time were to be de- 
livered. 

This decifion was on the ground that the keeping of 
^he e:(hibits tended to a delay of jaflice in the caufe. 



t MJV1755. Ne^us V, Coulter. 

A.nbl 36-.S.C, 

Lcafrhow eftatc HpHis caufc arofc ju relation to a queftion on bcqucft 
given by wiii to ^f ^ leafehold eftate given to a charity, and the 

»c!iaiity,nndihc " , /' 

rcfiduc of the refidiie of perfonal eftate alfo given to charity. 
Tfo'irthc dia- The caufe ftood for judgment this day, 
If^lYcaffl* Sir Tbmas Clarke M. R.— If the bequeft is void by 
""rodiiMorthc '^^ Statute of Mortmain, the queftion is, whether that 
icafd.oid to be bequeft will go as an undifpofcd part of the perfonal 
p. yment of cftatc. Of nccruc to the refiduary part, which is alio 

Cicbtj, he, ; and • 1^ u :. 

if deficient, then given to the charity. 

To tte^oiher^S ^^^ bequeft becomes accidentally ineffcauat it will 
ot t e perfonal moft clearly fall into the refiduct In the cafe of Mo^ 
V. Hodges^ it is clearly laid down to that effefit. When 
a refidue is given, it takes ip not only what is given 
/7/)^r payment of debts, &^c, but what may accrue by 
accident, or cpntingency. There is difference between 
feal, and perfonal eftate, becaufe th? fe&du? of real 

eftate 
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eftate is certain, ani pr6cife, but perfonal eftate is ^^^^v^c^r. 
fluduating. """""""""^ 

In Tomkin v, To/nkin^ 4 March 1754, the teftator 
gave all his eilatb to a parcfcular charity : he had no 
freehold^ but leafehold, and other perfonal edate. 
The gift of the leafehold as ti) the charity was declared 
▼oid^ but then the Court threw all the debts and lega- 
cies on the leafehold, and left the other part of the 
perfonal edate to anfwer the intent of the charity. 

So in the prefent cafe, his Honour declared fuch 
part of the teftator's leafehold, eftate as was given to 
the charity void, but direded the debts, legacies, 
&c, to be paid out of fuch leafehold eftate in the firft 
place ; and in cafe it were deficient, then to have re. 
courle to the other part of the perfonal eftate } and in 
cafe there ihould be any furplus aiifing from the leafe- 
hold eftate, that to go to the next of kin ; and the 
refidue of the other part of the perfonsU eftate to go to . 
^e charity, for whioli it was givent 



Knlghi V. Pechiy^ i7Miyi7Sf- 

T2ILL to be let inio poffeilion of fome burgage tene- Qveftionast* 
ments at Mi3Aur^, zad to have a conveyance of^tid^iceU*^ 
ot them, infifting that the title under which the de- pffir,* 
fendant held was borrowed ; and in order to prove *^'*"y' 
bb cafe, the plaintiff offered to read fome books. 

To this evidence objection was taken on the ground 
of it's being contrary to the Statute of Frauds. 

Sir Thomas Clarke M[. R. — The quef^ion nov^ is, on 
the admii&bility of evidence offered by the plaintiff tQ 
a material part of the cafe. 

Y4 
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Kni.Atv.Piciey . It jg neccflary to fee what his cafe 18, and how far 
"^^ "■ ' "" the evidence is contradidory to the Statute of 
Frauds. 

The bill is, tb have a conveyance of fome burgage 
tenements, as reprefentative of Mrs. Knight^ who wa$ 
reprcfentative of Mr. Lewkner. 

The defendant Sir IVilliam Pecbey claims the tenCf 
ihefats under the will of Sir BuIJlro4e Pechey Knight, 
the HbCond hufband of the faid Mrs. Knight. 

The plaintiff inflils the burgage tenements were the 
property of Mrs. KnigbU as reprefentative of Mr. 
Lewkner. ' 

Tl|6 defendant infifts they were the property of Sir 
Buljir^de Pechey Knight, and by hin^ devifed to Sir 
John Pe^heyj who devifed them to him the de* 
jendant. 

The plaintiff, in order to make out his title, pror 
^uces thefe bqoks, and fays, Bulftrode Pechey had no 
title until he married Wct^Kntgbt: that in 1722, 
flanding (:andidate to reprefenc Midhurjt in parlia-i 
ment, in order to effeduate his interef):, he wanted 
. the deeds, and gave fecurity to return them ; that a^ 
fchedule was taken of thein ; and that they were lent, 
and returned accordingly. 

In order to fliew the tenements belonged to Mr. 
l,ewknery\io^% are produced to (hew paynient by hi$ 
fteward. 

. The intent of the Statute of Frauds is to to take in 
truds in part declared, and not fully. 

In the cafe of a purchafe by A.^ and 9 receipt in 
his name, yet evidence hath been adiQittpd tp prove 
'^e purchafe to be in truft for ^. 
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The Court hath made » diftmaion bctvccn the ^"'g^^^*^ ^ 
cife, whereon evidence admitted the plaintiff fae$ a " ' 
bill to fupport bis equity, and the cafe where the evit* 
deuce offered by ^ defendant is to rebvt an equity. 

The books produced are to fliew die receipt of 
800 /. as a Tecurity to rejtum the deeds }ent to 3i^/- 
Jhifde Pecbey^ and the re*paycnent of that money. 

And the next intent of producing the books is» to 
prove the payment of the confideration money for . 
ibme part of the tenements. 

The produ£lion is to fupport the plaintiff's equity, 
for which his biU is filed. I think, therefore, the evi# 
4em:e s^dmidible, and let it be read* 



fF0iyy,Cfarie, *7 June ,,59, 



J^d^vrsLEVfF Smiib^ by his will, dated 17 j5, amongft Three executort 
others gave the. plaintiff a legacy, and appointed ^r"c!»^A^^ 
the defendants ^M^ and Cfarke, with one G?/2r ?^"^i*2;: 
Tbm^m^ who was an attorney, and concerned for IJgi^'*j^(^** 
him in his affairs, executors of his will, with this ^cae Jfthen, 

■ * which ha <>ufe- • 

claufe, that each ihould be anfwenible for his own paftd;heidtbai 
afts, and not the one fqr the other. Part of the per- UJl ^S^**" 
fonat eftat^ was a mortgage for a term of years, which 
TbQn^fon called in, and received the money fecured 
therd>y to the amount of 600 /., and having executed 
a rcrconveyance, with a receipt indorfed, which he alfo 
iSgned, he lent the fame to hia co-executors to exe-« 
cute, and iign, which they did for tb« fake of con<» 
fofniity, and thiDkipg it neceffaryv 

Tbompfm 
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m^iy^Mnrk, . Thompfon having applied the money to his own ufe, 
' ' » and afterwards becoming a bankrupt, the tcllator*s 

affcts by means thereof became deficient to fatisfy the 
plaintiiF's legacy, and therefore the plaintiflf filed his 
bill againft the defendants for an account of the tefta- 
tor's perfonal eftate, and to be paid his legacy ; with 
a view, as the defendants Beits and Clarke had exe- 
cuted the re-con teyance, and figned the receipt for 
the mortgage money, to have it confidered as a re- 
ceipt infolido, and to make them anfwerable at lead 
for their proportions of it. 

' The following cafes were cited : Taumley v. Chalk- 
per, Bridgman 38 j the fame cafe, Cra. Car. 312 ; FeU 
lowsv. Mitchell ^nd Owerij 2 Vern. 504. 515, the fame 
cafe, I p. IVms. 81 ; Mnrrel v. Pitty 2 Vern. 570} 
Churchill y. Hobforiy i P. Wtns. a4i ; Brawn v» Littan, 
Wms. 140 ; Pooiey v. Wray^ 1 P. Wms. 355. 

Lord Northington C. faid, that had the defendants 
been truftees, the cafe might have been different : 
that the receipt of one executor was a good difchargej 
that what Clarke, and Betts had done was an aft of 
fupererogation : it was unnecefiary, and had been 
done merely for the fake of conformity } that it was 
not even ftated by the bill that they had recdved any 
part of the money j on the contrary, that Tbon^fon 
had received the whole x and the will providing that 
each of the executors fhould be anfwerable for his re« 
ceipt only, he was clear that Clarke and Betts were not 
ianfwerable ; and accordingly his Lordihip declared, 
that the defendants Cfhrke^ and Betts were not liable 
to mal^e good the 600 /. received by Tbompfon^ ^ 

CaynoM 
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I 

Gaynm and Ann his wife, late Ann Foley ^ v. Wood. 19 July 1759* 

Biuu filed for an account of the eftate of the tt'^^^^li^^ 
teftator, and to be paid two legacies of 500/. legacy. 
ipach, giveii by the will, and codiciU 

Sir Thomas Clarke M. R^— The teftator, by his wHl^ 
gives to the plaint Ann Foley ^ now the wife of the 
plaintiff Gaynon, 500 /•, then 500 /. to charity, and 
appoints Griffiths^ and Wood his executors; 

After making his will, the teftator contraded 
debts with the plaintiff Ann^ and gave her his bond 
for fecuring 200/. 

By a codicil he revokes the charity legacy of 500/., 
and gives the faid legacy to the faid plaintiff Ann^ 
pyer, and above the 500/. given to her by the will; and 
alfo gives to her all his rea(}y money, and bank billS| 
and dpfb not difpofe of the refidue. The defendant 
Griffiths re^iopnced : /F(70^ alone proved the will, and 
poffeffedthe perfqn^l ei^ate, and faid the bond debt to 
the plaint^ Ann, 

The bUl is, to be paid ihatwo legacies. The de^ 
fendants infift that the legacy given by the codicil is a 
fatisfadion of the debt of 200 /• due by bond to the 
plaintiff Ann. 

The queftion is, whether the rple of fatisfa£lioi| 
takes pUce, ot whether there is any confideration to 
take it out of the general rule. 

The general rule, though admitted to have long 
prevailed, yet has not efcaped cei\fure. 

When all creditors, and legatees were by the will 
direded to be paid, if the perfonal eftate were not 
(ufficient| they wete to be ^zidparifafu till the time 

of 
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^j^"""-^- of Lord Noitingbam C, when he declared, that a tcf- 

- tatormuftbefuppofedtobejuAybcfor^heisboumifiilt 

and therefore direded the creditors ' to he paid ; and if 

the perfonal eftate were not fulEdent, the kgatees^ to 

fibate* 

The bequeft of the 50a/. by the codicil mud be takes 
as an original bequeft : there is nothing arifcs upon 
the will, or codicil to akcr the coimnon cafe. 

There is nothing that arifes upon the cafes that have 
been cited to alterit. 

Chancey^s cafe, 1 Pi W^ 408, was the firft cafe. In 
that cafe the teftator dtre£ts alibis debts ^ and legacies io 
be paid ; and the Court held, that a teftator, when he 
£iys, I ^ve to A. 500 /., could not be faid to give 
500 A if 100/. were to go in fatisfsidion of debts cvf 
which the law would enforce payment ; befides^ he 
direds his debts to be paid. 

In Lofbian v. Lptbtan^ 17th November 1740, a biH 
was entertained by a fifter agginft her brother^ as 
exectitor of her father, to be pud the fim of i$ol^% 
due to her out of the teftator's eftate. It was tniifted by 
the defendant, that the debt was fiti^fied by a legacy 
of 500 A given* by the teftator* 

1.7ie Court would not enter into the queft}on, be« 
caufe it was not precifely put in iffue. 

Cmbbert v. Peacock^ i Salk. 155, and a Ven^. 593^ 
(-f) saik. 508. Cramner*^ cafe was rererfed by Lord Harceurt C. {a)^ 
35o.*s.c. I therefore fee nothing in this cafe that takes it oat 

of the general nile ; and as to the ddendant^s having 
paid the debt, it makes no difference. When a perlbu 
comes into this Court for equity, hemuft do equity ; 
and the defendant muft have an allowance out of the 
plaintiff's legacy of what be paid for the debt. 

4 Thcrefbro 
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Therefore declare the legacy of 500/, given to the ^^'* *'"*''• 
plaintiff Atm^ by the codicil is to be confidered, and ' 
^leemed a latisfa&ion of the bond for 200 7. given by 
the teftator to the plaintiff. 

And let an account be taken of the debts and le« 
•gaciesj particularly of the faid two legacies of 500 A 
and 500/. 

And let the defendant ^fl^^the ezecutor/have an 
aUowance out of the legacy given by the codicil, pf 
what he paid for principal and intereft, in refpe^ of 
the faid bond for 200 /. 



Ballard v. Hobbs. if^. ^^^ 

North ington. 
7th Nov. 1759* 

qpHE order of this day ftates, that the plaintiff had 

^ brotight an aftion in the petty big againft the ^"ha^ «aS^ 
defendant, and declared for the fum of 50/. due to a^^'^w**^^ 
him ; to which declaration the defendant had demur- argued, and 
red, and the plaintiff had joined therein ; and upon wIwiaU^. 
reading the record, it was ordered, that the fame be 
made a concilium j and that the demurrer fhould ftand 
in the paper of caufes, to be argued on the 13th of 
the fame month, of which notice was to be forthwith 
given. 
The demurrer was brought on (a), but the defendant (-) 13 Nov, 
not appearing, and fervice of the above order being *'^9- 
proved, it was ordered, that the demurrer ftould be 
over-ruled, and that the plaintiff Ihould have judg- 
ment agsdnft the defendsmt. 



fFardel 
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Mich. 1759. 

Commiflion^rk' 
ftimmoaf for 
witneiTei to at* 
tend and be . 
examined 
not fufficient ; 
they muft be 
Icrved with a 
fMbpoeoa. 



Demurrer of 
witnefsover- 
ruledy and he 
ordered to puy 
5/. cofti. 



fVardelw. Bent. 

/^ONSTANriNE Phtpps and others, being fervcd with 
the Commiflioners' fummons, to attend and be 
examined, negleded to attend, w|;iereupon the de* 
fendant obtained an order, nifij that they (hould at 
their own expence, attend, and put in their examina- 
tion, in the Examiner's office ; on their ftewing for 
^aufe, that they had not been ferved with a fubpoena 
ad teftificandum^ and only with the Commiffioners* 
fummons; Lord Hardwicke C. allowed the caufe» 
and difcharged the order. 

Phipps having afterwards demurred to five of the 
interrogatories, the demurrer was argued, 17th D^- 
cemler 1759, and over-ruled; and PA//>/j ordered to 
pay 3 /• cofts of over-ruling demurrer. 



JO Nov. 1759. Ex parte Carpenter. 

(Reg. Lib. A. fol. 21.) 

Commitment for 'TPHis was an application by petition, to commit 

breach of fran. X J ^j^es Graham, for breach of franchife; he was 

a flierifPs officer, and had arrefted Carpenter in the 

liberty of the Rolls, the writ not being backed by the 

Mafter of the Rolls. 

Sir Thomas Clarke M. R.— This application com- 
plains of breach of franchife. 

Two queftions arife upon this petition } Firft what 
the franchife is ; Secondly, whether the party has 
been guilty of a breach of it. 

thia 
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This diftrifk is an ancient part of the jurifdifliion "^^J^J^^ ^''^' 
of the Rolls, and is extra^parochial^ and no writ can , 
be executed, without the permiflion of the Mafter of 
the Rolls : Graham has prefumed to execute a wric 
without fuch permiflion ; he is therefore guilty ol a 
grofs contempt; and therefore let James Graham 
ftand committed clofe prifoner to the Fleet. 

Afterwards, upon pleading ignorance, begging par- 
don, and promifing never tp be guilty of the like 
again, he was difcharged, paying all colls. 



Weijh Copper Company v. Moore. ^g ^ov. 175^ 

AN application for a copy of interrogatories relating 
to a contempt denied. 



Heather v. fFaierman. ,4 Feb. 1761. 



DILL for an account, and to be paid the fum of 360 /. J^/ "^^^"^'^^^ 

. charged to be due for tithes; fequeftration hav- iiononw^>*^r«i- 
ing iffued againft the defendant, for want of his an- irapropJr%**nd 
fwer, ; the bill at the hearing was decreed to be taken '^Kc«^^^^ 
pro confejfo^ and the defendant direfted to account, to betaken. /f« 
and pay the balance ; the lequeitration havmg been fequeiirators dc 
executed, though on mefne procefs, the plaintiff pre- MftswCT*"e-"* 
ferred a petition, which came on at the fame time f^^^dgeaeraiijr. 
with the caufe, and thereby prayed that the fequef- 
trators might account, and pay the balance to him in 
part of his demand. Sir Thomas Sewell M. R. re- 
prehended in very fcTere terms, the executing of the 

fequeftration, 
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ti<Scd,nl 



Hufier V. Vm- 



feqaeftration, faying, it Was irety ImpMpei' ; that it 
muft be dther ignorance of the plaintiff'a Coiicxtor in 
his profcffion, which was fliameful, or by defign^ 
for the putpofe of taking the account, for which the 
folicxtor would be paid : and his Honour, though he 
ordered the bill to be taken pro confff$^ and direded 
an account of th6 tithes, and the fequeftrators to ac* 
count, neverthelefs ireferved cofts. 

[Note— TKt decree dotb not <pp»r t» have bc<n profccutfd. J. D.] 



lSMarctM76o. 



A prvhibiiton 
ifliies of courfe 



Walker v» Fanderbelde. 
(Reg. Lib* B.^fola 119O 



defendant muft 
plead, before he 
applies for a 
prohibitioo. 



aSSvit^'bSrthe T"^ defendant being artefted at the fuit of the plain- 
' ' ' ' " tiff, on a writ iffuing out of the Mar(halfea, he 

upon affidavit, that the caufeof a£kion, was not with- 
in the jurifdiQion of that Court, filed out a writ of 
prohibition, upon two points : Firft, whether fuch 
writ iiTued of courfe, which Lord Keeper Henley de* 
clared it did, upon a proper affidavit : Secondly, that 
the defendant ought to have pleaded, before he applied 
for a prohibition, which his Lordihip held, he ought 
to have done \ and therefore fuperfeded the prohi 
bition. 



S6 March 1760. 
See Vaughan v. 
Vaughani fupr. 
90. 



Blois V. Beits^ 

^ SURETY for a receiver, having procured hittiTeif 
-A to be difcharged, the receiver entered into a fircfli 
recognizance, but the time for enrolling being elapfed^ 

it 
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it was ordered to be entered nunc pro tunc ; it was Bioh v.Pftts. 
however added, that the fame was not to take effeft, — — - 
if any intermediate purchafer, ' or incumbrances for 
a valuable confideration, of the lands of the cogni* 
fors^ but .from the time of the enrolment. 



Binjeld v. Lambert. ,, ^^^^ ,^6^. 

Tn this cafe, the will was executed by the teftator, AwiiUxccmcd 
and attefted by three witneffes, agreeably to the cording ro the' 
ftatute; and the bill prayed^ that the will might be f;roni?e'f^e 
declared well proved, and be eftabliflied, and the trufts tX^neixott 
decreed to be performed, and carried into execu- 'j*'»n»>n«<* = the 

' * trufts were 

tlOn, &C. ' * ncvfth-iisor- 

Two of the vdtneffss were examined, who proved Z'^n^ahL 
the due execution, and atteftation of the will, but the ^"'njiiuiu 
third witnefs could not be found, though advertifed, 
of which there was proof. 

At the hearing of the caufe before Sir Thomas 
Clarke M. R. a difficulty arofe, what the Court could 
do. 

The plaintiflF's counfel preffed his Honour to de- 
clare the will wiell proved. 

His Honour anfwered, that the will could not be 
faid to be ftridly. proved, agreeably to the ftatute j 
but his confcience being fatisfied, as to the proof of 
it, he would, and he accordingly did, direft the trufts 
to be performed, and carried into execution. 

The cafe'of Bird v. Butler, before Mr. Baron Eyre, fitting for the Lord Chan^ 
cellor, 5th July 1780, was circumftanced exactly at the preceding, with this 
difference, thatuhe third wifnefs who could nor be found, had not been advertifed 
for. The judge did not declare the will well proved, but only dire^led the trulis 
to be pe/formed aud carried into execution. SccaKo St^kei v. Taylor, inf. 349. 

. Vol.1. Z Ellis 
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13 June 1760. 
Sir Thomas 
Clarke M. R. 



Ellis V. UneU 

XP a plea is allowed^ and the caufe goes on to hear- 
ing ; the defendant is to open the cafe, as he hath 
nothing to do, but to verify the plea. 



< July 1760. 

A wirncfs was 
examined at the 
irral of an ejc6)- 
ment, a new 
ejcclmeiit being 
brought, (he was 
examined to per- 
petuate the tcfti- 
mony upon ihe 
fame interroga- 
tories as thofe 
oa which the 
formar witneflTes 
had been exa- 
mined J and her 
tcAimony was 
ordered to be 
perpetuated. 



James v. Newman. 

'T^h£ defendant having brought an eje£lment, to 
recover lands defcended to the plaintiff, the 
plaintiff filed his bill in this Court, to perpe^ 
tuate the teflimony of his witneffes ; the defendant 
anfwered, and feveral ancient witneffes were examined, 
and publication paffed by rule ; the plaintiff at law 
neglected to proceed to try the ejeftment, but after- 
wards brought another, and proceeded to a trial, and 
a verdia was found for the defendant at law : the 
plaintiff in the faid ejedtmenc having brought another, 
the plaintiff in this Court, the defendant at law^ ap- 
plied to examine one Elizabeth Favier^ aged eighty- 
eight, who had been examined on the faid trial, 
notwithftanding publication had paffed » in order to 
perpetuate her teftimony. Sir Thomas Clarke M. R. 
doubting, it flood over till this day for confideration 5 
his Honour faid^ he had confidered Lord Bacon^s rules 
for examining witneffes in perpetuam ret memoriam, 
•and that he. was of opinion, as a new eje&ment had 
been brought, and others might be brought, and as 
the plaintiff might bring a new bill to perpetu- 
ate the teflimony of any other \vitneffes, to which 
7 the 
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the formct fuit would not be pleadable, he therefore ^^r"''^'^" 
gave the plaintiff liberty to examine the faid Elizabeth ' 
Faviery on the interrogatories exhibited by the plain- 
dflfy for the examination of her former witneffes, and 
direfted, that the teftimony of the faid Elizabeth Favier 
ihould be perpetuated, the fame as if flie had been 
examined^ before publication pafled. 



Dent V. WardeL , t t ,.^ 

19 July 1760* 



(Reg. Lib. B, fol. 467.) 

T^ Oflober 1758, the phintiflF exhibited his. bill in 5i.<-oflf ordered 
this Court, confifting of one hundred and two ungth'of an "^ ' * 
flieets, for divers matters therein mentioned, and *"^''*''' 
amongft others, for a partition of a clofe, called the 
Intack f the defendants anfwered feparacely ; one put 
ih an anfwer, confiding of ninety-fix fheets, the 
other of ninety-two fheets. On the 5th of February 
1760, the plaintiff obtained an order to amend, oa 
payment of 20s. coils; and amended his bill, and 
put in a new ingrofTment, confifling of no more than 
thirteen fheets, praying a partition of the intack, and 
waiving all other matters in the original bill : the de- 
fendants by Mr. Perrot and Sir Anthony Abdy on the 
^bove 19th July moved, that the faid order of the 
5th of February 1760, might be difcharged, and thp 
bill difmiOed with cofls, or that the plaintiff might 
pay unto the defendants, the cofts of their putting in 
an anfwer, to fo much of the original bill, as did not 
relate to the partition thereby prayed : After hearing 
Mr. Hcjkins for the plaintiff. Lord Keeper Henley or. 

Z ? dered, 
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VentH.Wariti. dcrcd, that the faid order of the s^h of February 
-. fliould (land, on the plaintiflPs payment to the defend- 

ants of the further fum of 5 /. and that the defend- 
ants (hould pay the fame accordingly. 



4 Nov. 1760. £x parte Duchefs of Marlborough. 

^~"~*~' (Reg. Lib. B. 1759, fol. 475.) 

An order to acknowledge fatisfadion on a (latute 



9 Dec. 1760. Becket V. Becket. 



t7€iio^lf&z^,e^ ^OHN Becket the plMntiflF's father, many years fince 
by the huiband u intermarried with the defendant Ann ; differences 
child by a former arifing between them, (he withdrew herfelf, and he 
birand^ffec- was obUgcd to retire into Denmark : during thie time 
teciTnSdTra. ^^ was abroad, Jane Jefferys by will, gave to the de- 
tion, not good, fendant -/f/i«, 700 /• South Sea annuities ; but if fhe 
married again, the t-edatrix gave the annuities to the 
defendant Randal, and appointed the defendants Sleecb 
and Kingj executors j they proved the will, and ad- 
mitted aflets. 

The plaintiff^s father having left England, without 
making any provifion for the plaintiff, (his child by 
a former wife), and fuch bequeft having been made 
in favour of the defendant Ann, he by indenture 
dated the 20th April 1750, after reciting the above 
bequeft, in confideration of natural love and affeftion, 
and of 5 X. transferred, and affigned all his interefl in 

the 
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the laid legacy, to the plaintiflF his fon, and foon after- Btctei y.s.hr. 
wards died. 

The pbuntiflf claiming the legacy under the fald 
alignment, and the defendant Jnn alfo claiming 
the fame as a chofe in adtion ; the executors filed 
their bill> for the indemnity of the Court. 

Upon hearing that caufe, the agth oijuly 17J4» 
amongft other directions, the executors were ordered 
to transfer thefaid 700/. South Sea annuities, to the 
Accountant General, fubjed to the contingencies in the 
teftator's will ; and the Matter was to enquire whether 
the defendant Ann had been deferted by her hufband, 
and was left without maintenance i and whether he 
had made any fettlement. 

The Matter by his report, dated the 19th ofjanu* 
ary 1756, certified that Jobn^Becket did go abroad 
and leave his wife, without maintenance by him, but 
that it did not appear, ttie was deferted, flie having 
declined living with him, aad found that the huf- 
band had not made any fettlement on the defendant 
AnHjhvLt that ibe enjoyed a yearly income of 44/. i^s. 
under the will of her mother, for her feparate ufe. 

On the 8th of February 1756, the iaid caufe came 
on to be heard for further diredions^ when liberty was 
given to the faid John Becht the fon, and to the faid 
Ann Beckett to file a fupplemcntal bill, to bring the. 
right to the faid 700 /• Souh Sea annuities properly in 
quettion. 

John Becket accordingly filed his bill' ftating the 

aforefaid aflignment, and praying to have the aforefaid 

700 /. South Sea annuities, transferred to him, fubjeflt 

to the conting^cy of the defendant Ann*% marrying 

Z3 again. 
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Becket V. B eeiit. agaifl, notwithftaxiding his father was dead, leaving 
"""""""""^ the defendant Ann^ his widow. 

The defendant Ann by her anfwer infifted, that 
her faid late hufband, had no power over the faid 
700/. South Sea annuities, Specifically bequeathed to 
her J that her hufband being dead, and the faid annui- 
ties being a chofe in aftion not reduced into poffef- 
fion, they furvived to her. 

This c^ufe came on the 4ih day of December 1760 
(4) 9 Dec. 17/50. and ftood for judgment till this day (a). 

Sir Thomas Clarke M. R. — The hufband and wife 
intermarried in 1729 ; it doth not appear any por- 
tion came with the wife, on any provifion moved 
from the hufband. 

In 1 735, he received a benefit from his wife's mo- 
ther, who likewife by her ^U, gave a fortune for the 
feparate ufe of the wife. 

His Honour then ftated the cafe at large, and the 
queftionSy and proceeded as follows : To determine 
this cafe, it will be neceflary to confider if there are 
any general rules, in regard to a hufband's right 
in the property of his wife ; and if any, whether they 
are applicable to the prefent cafe, or whether it de« 
pends upon its own circumflances. 

If a man marries a woman with mere perfonal 
property In pofiefHon, he without doubt gains a pro- 
perty uncontroulable. 

But obferve, what vcfts in a hufband in right of the 
wife is, where it is mere perfonal property in pofleiSonf 

How doth it fo yeft, where a hufband hath a legal 
. right? 

This Court will not intfsrpofe to preveiit'hls receive 
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But if the right be merely equitable as a legacy, Bfchtw.Becht, 
and he comes into this Court to receive*- it, the Court — — — 
* vrill impofe terms upon him ; as appears by the cafe of 

tFatkins v. Wdikins(a)i and in JVifeman v. Wifeman {h\ \X\^l;, l^\ 
decided by Lord Hardwicke C, his Lordfliip direded 
the hufband to make a fettlement ; the wife died before 
a fettlement, the Court interpofed for the children, 

Confider how it ftands on the death of a hufband, 
. as in the prefenc cafe. 

It will be proper to make a diflindion between 
what vefts in him, in right of the wife^ and what in 
his own right. 

The diftinftion is, that what vefts in the hufband 
in right of the wife, if it hath no ear mark, will go as 
his own perfonal eftate. 

But if it be fpecific, and not reduced into poflef- 
fion, the hufband and wife will be confideied as joint 
tenants, and it will goto the furvivor ; his Honour then 
cited Pit V. HunU i Vem. 18 ; Gray v. Kentijhy 21 
July 1749 (0> ini *e Book of Entries, fol. 522. and (o i Ait lU. 
affimilated thofe cafes, to the prefent cafe. 

I do not know, continues his Honour, where a vo^ 
luntary affignment hath prevailed, and cited BaUv, 
Bate by Lord Hardmcke C, but not the date. 

Iti&faid, this legacy is to be confidered as reduced 
into pofleflion, by being brought into Court ; the tranf- 
ierring of the annuities to the Accountant General, 
in trull in the caufe^ is only, as it wfere, changing the 
truflees ; and the fund ftill remains, fubje& to the 
fame equity. 

Therefore as between the plaintiff, and the defendant 
Ann Beckett I am of opinion, the plaintiff is not en- 
titled, and let the bill be difmifled. 
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«6 Tan.''i76i. 
Sir Thomas 
Clarke M. R. 



Hill V. Price. 

A COMMON decree of foreclofure, and the defendant 
in cafe of a foreclofure, was to furrender the 
morigr?ged premifcs which ^yere copyhold;^ at th(? 
expei;ice of the plaintiff. 



4 March 1761. 

Ltgacy given to 
enilf'irn of A. 
Iiwfu4iy begotten 
or t9 be beguC- 
ten^ doei nut 
extend to chiN 
drcii born after 
the Heath of the 
lefiator. 



Sprhckling v. Ranien 

^^ r^EORGE Martin by his will, dated 13th March 1743, 
gave 600 /. to George Hooper in truft, to place out 
at intereft, and to pay the iaterelt, to his the teftator^s 
fon George^ during his life, and afcer his death, then 
he gave the faid 600 /. to the fons and daughters of 
his fon George^ and their children, in cafe any of them 
fiiould be then dead leaving iifue, equally between 
them at their refpe£tive ages of eightcien years, with 
the intereft then due for the fame ; but fo as the child 
or children, of fuch of the faid fons or daughters, 
as (hould happen to be then dead, ihould be entitled 
only to the ftiare his or their father, or mother would 
have been entitled to, if living'^ w^ if the faid tef- 
tor's fon George fhould die without lawful ifiue, then 
he gav« the faid 600 /. to the fons and daughters of 
his the teftator's daughter, Mary Sprackling^ lawfully 
begotten, or to be begotten^ and their children, in cafe 
any of them (hou}d be then dead^ Leaving iflu^ 
equally to be divided between them, at their refpeftive 
ages of eighteen^ together with the iotereil due for 
^he fame, but fo as the child or children of the fon or 
daughter fo dying, fixould not be entitled to n^pre thwi 
the ^are of bis father or smother, if living. 

Pct^ge 
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George the fon died in the life-time of the teftator, sprachu^^. 
' without iffue, ^'»«'"^- 

At the time of the death of George the fon, the tef- 
tutor's daughter/ Afjry 5/rj£:*//;7f, had three children, 
the plaintiffs George, Martin^ and Stephen. Stephen 
died before dghteen, and the plaintiff G^t^rg^ took out 
^dminiftration to him. 

The faid Mary Spracklingy after the death of her 
brother George, had another child bom, the defendant 
Mary Sprackling. 

The plaintiffs filed their bill to be paid the faid 600/. 
in exclufion of the defendant Mary. 

On the part of the defendant Mary it was infifted, 
that under the contingent bequeft to the fons and 
daughters o^Mary Sprackling lawfully begotten, or to 
be begoitfTty every child lawfully begotten and born of 
the faid Mary Sprackling was entitled to a ffiare ; and 
in Tupport of it the following cafes were cited by Mr. 
Conyers : Cook v. Cook^ 2 Vern. ^\^ ; Rolt v. Jack/on^ 
in King's Bench, March 1742. 

Sir Thomas Clarke M. Ri— The Court will fome^ 
times extend the word " then living," to thofe living 
at the time of the will, but never further than the 
death of the teftator ; and the faid George the fon hav- 
ing died in the life-time of the teftator, and the de- 
fendant Mary being born after the death both of the 
fon George i znd George the teftator : 

Declare the 600 /. vefted in point of right only in 
fuch of the children of the teftator's daughter, Mary 
Sprackling t as were living at the death of the tcftator's 
fon George j that is to fay, in the plaintiff G^^rj^ as to 
ione third part j in Stephen Sprackling deceafed, as to 

one 
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JCrf"^'"' one other third ; and in the plaintiff Afor/i;? as to the 

'. remaining third. And directions were given for pay^ 

ment accordingly. 



S M.17 1761. 



Lancqfter v. Thornton. 

^iLJL by an infant : the caufe heard, and a decree 
made. Afterwards the prochein amy died. The 
plaintiff's folicitor refufing to name a new prochein 
amy, the defendant petitioned, and obtained an order 
that the infjnt fhould, in ten days after notice to his 
Clerk in Court, procure a perfon to be appointed his 
prochein amy to profecute the caufe, or that the de- 
fendant Ihould be at liberty to name a proper perfon as 
his next friend for that purpofe. 

His Honour Sir Thomas Clarke cited a like. order 
by Lord Hardwicke C in Ludolpb v. Saxhy^ in 174a. 



*^'^*^^y'7'' ' Law/on v. Laude. 

^^cTcAiol^lt, B^^^ ^'^^ brought to carry into execution an agree« 
that a particular ment bctween the plaintiff, and the defendant, for 

cftate was left 

omof a ieaf«, grantmg to the defendant a leafe of the farm m quef- 
menVby rhe'^' tion, and that the defendant may execute the leafe. 
tS"hJS"''^ The defendant objeded to execute the leafe, for 
Z'ult* *S?i**' Aat the land called Oxlane was left out of the leafe- 

Dill difmniTed. 

Evidence was offered by the plaintiff to prove that it 
was left out by the particular and joint diredion of the 
plaintiff, and defendant^ but the evidence was ob« 
jeded to. 

Sir 
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Sir Thomas Clarke M, R. — ^The plaintiff is owner i^ofMy, 
of the eflate in queftion ; agreed with the defendant , 
for letting it to him for a term of nine years, at a cer- 
tain rent ; particular premifes, nai{iely> Oxlane land> 
were afterwards detained by the plaintiff^ though in 
the tenure of the defendant before, and being conve- 
nient for him. 

The plaintiff infifts, Oxlane land w^s to be detained 
by him, and he was to give up two acres in another 
place : the defendant infills he was to have both. , 

By the Statute of Frauds, parties are not to be 
tK)und but by an agreement in writing. 

What are the rules of a Court of Equity ? It will 
permit a defendant to plead in bar of a difcovery of an 
agreement. 

If there is fraud attending an agreement, this Court 
will let in parol evidence. 

Nothing of that kind appears in the prefent cafe. The 
queftion is, whether there hath been a partial execu- 
tion of the agreement ; and if there hath, the Court 
will decree a performance. This bill is to carry the 
agreement into execution. 

TheTagreement is for a leafe of the form : there is 
no exception of Oxlane in the agreement. 

The evidence attempted to be read is to prove that 
tht particular of the lands in which Oxlane was left out, 
was taken by the joint diredion of the plaintiff and 
the defendant. It is diredly in contradidion to the 
Statute of Frauds : therefore allow the obie&on> and 
)et thp bill be difmiffed. 



Sparrcw 



347 



348 



REPORTS OF CASES 



[iGeo.IlL 



Trill. 175^. 



Sparrow v. Fiend. 

/^oMMissiON of partition decreed to divide a manor^ 
in Trinity 1761. 
Heard on the commiiEoner's certificate. 

So in Ley V. Car, Mich 1 772. 



24 Jun« 1761. 



14 Vir, Abr. 



Fojier V. Strange. 

^H£bIU was that the defendant might account for 
one moiety of the profits arifing by the fale of the 
teftator Sir John Siroffge^s manufcript books, and pay 
what fhould be found to the plaintiff, as adsiiniftrator 
of Matthew Strange, one of the ions of the faid Sir 
John Strange, to whom, and the defendant they were 
given by the faid Sir John Strange as joint tenants. 

The following cafes were cited ; Tottingbam v. Ste^ 
vetifin^ 4th Jtdy 1720 ; Willing v. Baine^ 3 P. W. 
113; Wheeler y. Uome^ Trinity, 13 & 14 Geo. II. (a) 

Sir Thomas Clarke M. R. declared^ that under the 
circumftances of the cafe, the ads done by the defoid* 
ant were tantamount to a feverance of the joint 
tenancy. 



26 Juoe 1761. 



Original bill 
difmi fifed fur 
want of profe- 
cution after the 
plaintiff had bf 



Hall V. Chapman^. 



npHE plaintiff, after the defendant had anfwered* bc« 

came a bankrupt. His af&gnees not filing a fup* 

plemental bill in nature of a bill of revivor, the dc« 

h?sTffigne"eV"^^' fcndant obtained the common order todifmifs the bill 

for 



nrgl(£t ng to 
revivt. 
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for want of profecution, and proceeded to tax the if'^^i^-Chaf^mam 
cofts, and the Mafter made his report. TheplaintilF ' ' 

defired time^ and promifed to pay the cofts ; but this 
day applied to difcharge the order for difmifling the 
bill as irregulariy obtained, after the plaintiff had be* 
come a bankrupt. If it were irregular, which Sir 
Thomas Clarke M. R. feemed to think it was, yet, as 
he had afked for time, and had promifed to pay, he 
had waived the irregularity; and upon Mr.SetuePs^ 
mentioning the cafe of ex parte 5^rry (a)^ his Ho- W^'P'^'^ 
nour denied the motion. 



Siokes V. Taylor. loth dcc. 1761. 

nrHEobjeftofthebillwas^ to eftablifh the will of jy^|I;j'p^^^^^^ 
Richard Taylor^ and to carry the trufts into notdecUrcdweu 

" ' ' proved in the 

execution; abfence of ihc 

Tht will was proved per teftes. The heir at law \l'l^^^j^^^^^^^ 
not being to be found. Sir Thomas Clarke M. R. 
would not declare the will well proved, becaufe the 
heir at law was abroad, and not to be found, but de- 
clared it ought to be eftablifhed Co). W See fupr.337. 



Urt. 



Flower v. Herbert. 13 Dec. 1761. 



INJUNCTION granted on the merits, and the plaintiflf Jfj^^f^^^i^^^^^^^ 

was ordered to fpeed his caufe : he replied the term m^y Vejoin gra^ 
> * ^ , *, I f J '"» *"^ t*^* "*'* 

following, but proceeded no further. 1 he delendant to pr .ducc wn* 

applied to diffolve the injun£lion. 

Lord Hardwicke C. faid, as the plainfiflf had repUed 

the defendant miglit rejoin gratis j and if the plaintiff 

neglefted 
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j%tu*r V. Her. negleftcd within the next term to give a role to pro- 
duce witnefles, the defendant might the term follow- 
ing ; and therefore refufed the motion* 

This all the Bar, md the clerkt in Court, thought to be again* rule i and hi* 
LoidOiip in Banut v. Leigk was <rf a quite contrary opinion. J. O. 



12 Jan. 1762. Toot V. Clark* 

Dill decreed to be taken pre cmfejfo againft huflband 
and wife, on ziA. January 1762 : re-heard on the 
petition of the wife^ the hufband being dead. 



13 Feb. 1762. Ex parte Champney* 

^HB furviving teftamentary guardian of the peti- 
tioner declining to take upon himfelf the guar-- 
dianfhip, it was referred to the Matter to approve of a 
proper perfon to have the care of the maintenance, and 
education of the petitioner. It had flood over. Sir 
Thomas Clarke M. R. having a doubt whether fuch an 
application could be entertained without a bill. 



7 March ti^u Tittertofi V. OJborne. 

'T^HE bill was filed by feveral plaintiffs. TTie de- 
fendants having anfwered, the plaintiffs replied, 
and the caufe was at iffue. On the above day one of 
the plaintiffs applied to amend the bill by (triking out 

his 
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his name, upon this grbund, that till then he was ^J^'/*''- 
ignorant of the fuit» and that his name was inferted . 
\9ith0ut his knowledge, privity, or confent. The 
defendants oppofed the motion, for that he was the 
only plaintiffof ability to anfwer the cofts. 

Lord Nortbington C. held the obje£tion to be good^ 
but ordered the notice to be faved until the hearing 
of the caufe : that in cafe the plaintiflfs ihould be or- 
dered to pay cods, one William Goodin the folicitor, 
Tvho inferted the faid plaintiff's Aame> might be or- 
dered to indemnify him ; at the fame time faying, 
that were he to grant the motion, it would tend only 
to derange the caufe^ and impede the hearing. 



Teomans v. Kihington. in the Exche- 

quer. 
7 April 1761. 

DILL for an account of land fold, and the money _ — — . 
produced by the fale, and to fet afide a note of A ^fP**"*' ?*•• 

* ... . junftion having 

hand; and for an iniundion. On hearing, it was been decreed, u 

r 1 1 1 1 ^ i« not necefTary, 

referred to the remembrancer to take an account of upon an abate- 
wbat was due. He reported 61. 6s. to be due to the SiroV revtil* 
plaintiff. On hearing for further direftions, the de- TnToS't Ibex's? 
fendant was direded to pay the money reported due, J"n^*»o«- 
and to deliver up the note, and to pay the plaintiff 
his cods to be taxed, and the injunftion before 
granted to be perpetual. The note was delivered up, 
and the balance was paid ; but before the cofls were 
taxed, the defendant died ; on which the plaintiff filed 
his bill agadnft the executor of the defendant to rerive 
the fuit, charging that the note had not been delivered 
up, and that the defendant threatened tq bring a freih 

adion 
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r.tmimv. aftion on it» The defendant by his anfwer denied he 

KtlVtHg/01. * 

I., bad the note, and believed It was delivered up pur- 

fuant to the decree ; and denied threatening to bring 
an aftion, and difclaimed any benefit from the note. 
The Court difmilTed the bill without cods. 



Enft.Term 1762. " ^oties V. Jiomthome. 

A WITNESS was examined de bene ^ on a commif- 
fion ex parte^ and died before he was examined 
in chief: the commifTion was returned, h\xi lojl. An 
order was made on the commiflioner in whofe cuf- 
tody the paper draught of the deposition remained 
fealed, ta return the fame unopened, and that the fame 
fhould be delivered to the Six Clerk unopened, and 
be engrofled, and that fuch engroflfment fhould be 
filed, and made ufe of as the original depofition might 
have been. 



Eaa.Termi76i. Qotes V. Ltfldfaj. 

.'The defendant, abroad in the King's fervice, 

brought his a6tion againfl the plaintiff. The 
plaintiff filed his bill for an injundion, and obtained 
the common order^ for an injunftion, with liberty to 
proceed to trial, but with a (lay of execution. The 
^ defendant proceeded to trial, and obtained a verdict 
for 4000 /. and cofls ; and on affidavit of the danger of 
his lofmg his debt, obtained an order for the plaindff 
to pay the money recovered againfl him into Court by 
a day fixed, or the injundion to be diffolved. 

Uochly 



A. D. 1762.] IN CHANCERY, -^ 353 



H)ckly V. Lukim 1[Ati.n^i. 

A . BILL having been filed againft an infant, his fa- 
ther, to prevent his being ferved with a lubpoenat 
fecreced him. On application. Lord Northington C# 
ordered the father to difcover where the infant was^ 
that he might be ferved. 



^rown V. Terroway. ^ J"^y »7^*. 



■i 



THE objeA of the bill was, that the defendant might T'^c opinioni of 
•' , *^ . Counfel read al 

complete his purchafe, and pay the refidue of his efideocc* 
purchafe money, and that the defendant Ford^ a mort- 
gagee, might execute on being paid what was due 
CO him. 

At the hearing of the caufe, the opinions of 
Counfel were offered to be read ; and objeded as 
improper. 

Sir Thomas Clarke M. R. — It is not ufual to read 
the opinions of Counfel, but in a cafe circumftanced 
as this is, it is proper ; therefore let them be read i 
and the opinions of Mr. Rivei^ and iAr. Robert Bickriel 
Were read accordingly. 



Clarke v. Burgoine^ et h contra* lya?/^^'*^'^ 

T^HE teAator, by his will, gave to his daughtc 
legacies of 3500/. and 3500/. 



iter two aoooi paidbW 
the leftacor uii 
the marriage of 
his daughter. 

With X covenant to pay 4000 1. more on bis deatb| an <xtingui(hiDent of two latfacies git «n by tha 
%illiohisfaiddaugbtc/« o . / 



Vdjb.l. A% Miti 
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chrke v.Bur^ ^fjgj. making his will, the teftator, on the marriage 

^eiitfy rt e contra. ^ o » g, , , 

«..,.....«.:.^.^ of his daughter, paid 20Qf)/. in part ofherporuon, 
and covenanted to pay 4000 /. on his death. 

The bjU was, to be paid the faid legacies. 

On the other fide it was inHfted, that the provifion 
made by the teftator for his daughter on ner marriage 
«¥as a fatisfadion of the faid legacies. The following 
cafes were cited : Johnfon v. Sir Edward Smithy in 
W I vef. 314. 1749 (tf) ; 'Jenkins v. Powel^ 2 Vern. 115; Blandy 
V. fVidmorcj i P. IV. 324 ; Wilcox v. fViicoXj 2 Vern. 
558 J Hartop V. WbitmH^ Pr^C% Ch. 541 j Ward v. 
Lanty Free. Ch. 182. 

Lord Camden C. declared, that the having ad- 
vanced a portion of 6000 /. on the marriage of his 
daughter; 2000/. in frafentiy and 4000/. at his 
death, the legacies given by his will were extinguifhed, 
and revoked. 



t Dec. 1762. Vaughan v. Williams. 

Vid. fup. • 

" R^^^ decreed to be taken pro confejfo on a fequeftra- 
tion for wane of the defendant's anfwer, and the 
defendant decreed to pay to the plaintiflF 770 /. re- 
ceived for his ufe. The fequeftration had been exe- 
cuted. 

Sir Thomas Clarke M. R. held it to be unneceflary, 
and improper. 



Cwenj 
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Coveny v. ^&7/. toPec.i7< i> 

(Reg. Lib. A. fol. 33.) 

'T'HE plaintiff brought his bill to perpetuate the teftU 
m6ny of his witneffes. The defendant ftood out 
afll procefs of contempt^ and was brought up on an 
alint pluries habeas corpus^ for want of his anfwcr* 
and the piaintiflF's clerk in Court attended with the 
record of the bill, to have the fame taken pro con^ 
fejfo : but the plaintiff by his bill praying no relief, 
and as he> by the defendant's perdfling in his con* 
tempt, was prevented ferving a fubpoena to rejoin, and 
bringing the caufe tp iffue^ whereby he was in danger 
of lofing the benefit of his witneffes. 

Sir Thomas Clarke M. R., after taking time for 
confideration, gave the plaintiff leave to fue out a 
commiffion to examine the witneiTesi though no an- 
fwer were come in* 



. Adderly v. Smith. 'i^'^'^^- '763. 

TThe plaintiff, under the proteftlon of a foreign am-» 
baffador, ordered to give fecuriiy to anfwer 
tofts. 



Attorney General v. 'BowcL * ,7 i^ov. ,7^^, 

A NEW relator named in the room of a deceafci 
relator. 

A a a Town fend 



355 REPORTS OF CASES (5 Geo. HI. 

as April 063. Towfifend V. Barbir. 

Joffcfs prr?or T^^ ^^^^ ^^ brought for an account of the teftator's 

histeftator'i petfonal eftate, and to have the refiJue paid, of 

it over tQ aifoT fecured for the defendants ; and that the reprefentative 

who^rTbT^ift <Sff speed, one of the executors, might anfwer any lofs 

oHrt^^nrh*. ^^^ «^ta^« fuftained through his neglefi, or miC 

ftTau'^'^i*'^'^* conduft. 

sood. ' ' The teftator, by his will, appointed three execu- 

tors : they all proved. Speed principally a&ed, and 
poflefTed the eftate, and, among other particulars, 
fourteen Eaji India bonds, which he permitted one 
other of the executors to get into his poflefTion, who 
difpofedofthem, and afterwards became a bankrupt, 
whereby they were loft to the teftator's eftate. The 
caufe was in hearing feveral days : it flood this day 
for judgment. 

Sir Thomas Clarke M. R.— The principal qucftion 
in this caufe relates to fourteen Eajl India bondSt; 

Whether, under the circumftances of the cafe, the 
affets of Speedy one of the executors who poffeffed 
them, are to make fatisfadtion for thofe bonds. 

In order to determine this point, it is neceifary to 
fee whether there is any general rule with refpeft to 
cafes of this kind. 

The meaning of a perfon's appointing more execu- 
tors than one is, that they may be a check, or a caution 
to each other. 

And I take it to be a general rule, that where one 
executor receives the whole, or part of his teftator's 
eftate, and pays it over voluntarily and unneceftarity 
to bis co-executor, and the fame i« embezzled ; if 

embezzled 
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embezzled^ or loft, he who fo paid it over is.an- J»^'«»*'^- 
fwerable. , ' 

If this is a general rule, it is highly reafonable^ 

If there are twenty executors, each is independent^ 
and not anfwerable to the other. 

If fo, let us confider the prefent cafe, and fee if it 
falls within that rule. 

The teftator appointed three executors ; one hia 
coufin, another his agent in his trade, the third 
Speedy his riding partner : his view was, that the 
whole^ (hould fall into the hands of Speed Jiis 
partner. 

Speed poffeffed the teftator's effefts, and, according 
to the above rule, had a right to keep pofleflion ; and 
it was not neceffary to pay any part of it to fVilfon^ 
another of the executors. * 

Part of the eftate of the teftator confifted of fourteen 
Eaft India bonds, which Speed pofTefled^ and after- 
wards permitted Wilfon to take, and carry away. 

Wilfon afterwards became bankrypt, and the bonds 
are loft. 

The great queftion is, who i^ to make them good 
to the eftate ? 

And I am of opinion, that Speed having poflfeiTed 
them, and having voluntarily, and unneceflarily parted 
with them to IVilfon^ whereby they are loft, the affet^ 
of Speedy according to the ru4c before laid down, are 
to make them good. Cafes have been cited, b^tcafe^ 
of this kind depend on their own foundation. His 
Honour mentioned a cafe of Ridout v. BUiertcriy but 
did not fay where it is reported. "^ 

And in directing the accounts, ordered the value of 
^ bonds^ as if exifting, to be anfwered out of 

A a 3 ^ Spe^d^if 
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Tanvnjtmd T. 



REPORTS OF CASKS ['3 Qto. W. 

Sfiedh affets, but without prqudicc to any rcmcdf 
the executors oi Speed might have againft the afligBe€9 
of the bankrupt executor. 



Kill amended 
after plea fct 
down, on p:iy? 
roent of to s. 
fufta,«nd 5 1, 
ivt (tie pM* 



%i March 1763. Vernon v. Ci4e. 

npHE defendant pleaded, and the plea was fet dawn 
to be argued. On the 28th of OSlober 1759, the 
plaintiff obtained an order to amend his bill on pay« 
ment of 20/. cofts. 

The defendant applied this day to difcharge the or^ 
der for irregularity. 

Lord Northington C, — ^Upon payment of 20 x, cofts 
for the amendment, and 5 /. for fetting down the 
p)ea, l^t the order ftand. 



I* May 1763, 



Darling v. Sianifqrd. 



h.jving been fir It 
rzamined in 



n.pofuionof* '-pHis came on upon a petition of John Bnfon^ a 
witnefs, examined to the plaintiff « interrogato- 
ries, to rediFy his depofition \ complaining that the 
Examiner. had midaken what he faid, and taken his 
examination contrary to it ;' of which he made afiida* 
vit, and therefore prayed to have the examinatioa 
redificd. 

It was ftrongly oppofed. 

Sir Thomas Clarke M. R. — ^As this hath been fo 
much laboured, it is neceffary to fee what is the eza-r 
mination. The complaint is, that the Examiner hath 
{ni(l<^en the vyords ^nd meaning of (he witnefs. 

Th9 



A* O. 1763 ] IN CHANCERY. 3^9 

The EMamFner writes in my name, and is, and aSs f/'rlfj^^'^^"' 
as my deputy ; be is the iame as the perfons in the Ro^ ■■ 

man law called eo-judices. If they take an examination 
fliort, it isufual for the Court to take the examination 
into their own hand», and examine the witnefs. In 
the prefent cafe, John Bn/on the witnefs attended in 
Court, and was examined ; and his Honour being fatif- 
fied, ordered the depofirion to be amended accord- 
ing to the prayer of the petition, and the witnefs to 
refwear it after the amendment. 



Kelly Y. PowleL ,8 May and 

7 Ju'ic 1763. 

J AviNiA Lifs oiBoltoHy by her will, dated the 6th ^"'* '^^''^' ' 
of Deeember 1759^ ^ave to the defendant her Queftionwhe- 
houfehold furniture and farming uienjih at her houfe at Ind ii'^Jn were"* 
ff^§J?^o;723 at the time of her death, and appointed the V^^^t^^^^^^^^^ 
plaintiff fole executor and refiduary legatee, **°*** furniture. 

The plaintiff infifted that houfehold furniture and 
farming utenfils did not comprehend plate, china, 
linen, books, piftures, and other valuable effects of 
the teftatrix, at Wejicomh^ and therefore filed his bill 
to have the plate, &c. delivered to him. 

The teftatrix was poffeffed of a large quantity of 
plate, great part whereof (he kept loqked up, and 
nfed only other part of it ; and therefore it wafs con* 
tended, that if what was in ufe was to be eonfidered 
as houftfhoid furniture, yet it certainly did not in^ 
elude that part which was not in ufe. 
• On the part of the plaintiff, thefoHowihg cafes were 
cited: in Harvey x^Badcock^ '^S^^J^^h ^7S^> byth^ 
A a 4 , Mafter 
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jTsifyy Fpfu/et , Maftct of RoUs, it wzs held that books did not pafs 

''^''''"'^*'~' by the defcription of houfehold goods and furniture ; 

W3Atk.?oi. ^nd fp likewife in Bridgman y. Dove^ in 1744 {a\ 
^winburn offeftamenUj party, page 415; Jeffony. 
E/ftngton^ Free, in Ch. 207 ; In GulHford v. Devmejb^ 
26 Nov. 17 18, ic was fent to the Mafter to fee what 
was in general ufe : Le Farrant v. Spencer ^ I4ih June 

(*)Ven97. ^748 (A) i frflniland y, J-ord B^rlington^ Prfic. in 
Ch* 251. 

On the part of the defendant the following cafes 
were cited : Majiers v. Majlers^ i P. ff^. 421 ; iVi- 
fbols V. Ofboniy 2 -P. /iT. 419; Budget v. EUi/on, 

The caufe ftood till this day for judgment. 

Sir Thomas Clarke M. R. — ^The queftion in thi( 
caufe arifes on the fpecific bequeft to the defendant 
bf the teftatrix*s houfehold furniture and farming 
Utenfils, which (hall be within and upon the premifes 
at her death. 

At that time, plate, china, library, a telefcope, 
piSur^Sj linen, &c, were in and upon the pre- 
Hiifes. 

The queftion is, which and bow many of thefe 
. things paflfed, or may be (aid to pafs by the will ? 

The chief of the difpute concerns the plate, and 
concerning the meaning and e:Ktent of the word fur* 
piture. 

In the lirft place, therefore, I (hall confider what is 
the meaning and import of that word. 

|t is as general a word as can be made ufe of, inca* 
pable of ;t definition) and only of a defcription. It 
l^ompri^es every thing that tends to the ufe or con« 
VenisRC^ pf 9 hoMfeholder or occupier of a houfe* 

. .. ^-. • . . . - ■. i^ 
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- In the next place, what is the meaning of the word ^b ^ ^^^^ 
when accompanied with other circumftances i and ""^ 
]0 that light I fhall confider the prefent cafe. 

The circumftance of rank, and £unily is very ma* 
teriaL 

Suppofe a perfon of rank and family purchafes a 
fervice of plate, and dies without ufing it, I (hould 
have no doubt that it pafied under the word fur- 
niture. 

But plate will always pafs wherever it is mentioned 
in the will of a teftator. 

If a tradefman hath purcfaafed a fervice of plate, 
fuch part of it as is in common ufe, and fuitable to 
his ranky will pafs, but not fuch as is above his 
rank* 

In Nicbels v. OJlorn^ 2 P. W* 400, plate did pafs, 
but a library of books did not. Bridgman v« Dove 
warrant this opinion, and that a teleTcope doth not 
pafs. 

]Sut china and linen I am of opinion do pafs ; they 
^re what are in ufe, and for the conveniency of a 
houfeholder ; but the library of books, filver fun- 
dial, camera obfcura, telefcppe, globes, and cafe of 
l}Utter£lies> are not fu<;h articles as are in ufe, or in 
any refpe£l neceifary or convenient for-a houfeholder, 
and therefore declare the plaintiff is emided to thofe 
iarticles as not comprifed in the fpecific bequeft to the 
defendant, but as part of the general refidue of the 
teftatriic's perfonal eftate. 

And alfo declare, that according to the true mean* 
ing and conftruAion of the will of the teftatrix* and 
by virtue of the fpecific bequeft, the defendant is en- 
titled to the place, houfehold lincn^ china, whether 
^' ' ufcful 
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Xif/yy.p^wUt, ufeful ot ornoiMntal, esifting at the hrafe at Z^-. 
""" comi at the death of the teftatrix. 

As to pictures,, whether hung up or m cafet, the 

pkdntilF prefent in Court admitted that the defendant 

was entitled to them. » 



SI Apni 1763. Patinctfort v. Earl 6f Lincoln. 

■ i 

The dates and ^HB phiutiff 's claimi w^Te foundcd on a variety of 

porroVwHis, deeds, wills, and other inftruments ; to avoid ex* 

ttrpiafnVrtf *'*'** peuce, or for fome other purpofc of the folicitor, a 
t^v^tz^Pm M*"- Wharton^ the dates and general purport only of 
the bill hy way |jje de©d$, &ic. werefiatcd in the bills, with reference 

of leferrncc, »t 

was refcritd ro tO them* 

iiateaVfeoHtre When the caufe was brought on to hearing, his 
by thcphi^tiff Honour faid, were he to make a decree, there was 
roftrumcnt?''"* rtot any thing upon the records of the Court on which 
to found it, and therefore referred it to a Mafter to 
fiate a cafe of the rights claimed by the plaintifF under 
the feveral deeds, &c, mentioned in the bill, and re. 
ferved cofts and further diredkions until after the 
report. The caufe was afterwards heard on the re* 
port, which ftated the deeds, &c. and a decree wais 
ittadef 



14 jane 1763. Allen V. AlUfU 

T% EPORT purfuant to a decree : no obje^ion was 
taken to the draught, and the report was con- 
firmed. 

The caufe came on this day to be heard for further 
directions on the report, 

After 
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After bearing the decree and report read, Str Tbo* ^^ns.AUen, 
mas Clarke M, R. ordered the caufe to ftamd over, 
with Kbcrty for the plaintiff to take exceptions to the 
report, as if he had taken exceptions to the draught. 



Attorney General v. Lord f^ley. ^y^""^ 'J??^^ 

s. c. 
'T^HE -relators had ereded a chapel of eafe on fome — — — 
land, of which they were in poffeffion under a tm:t^.y.^^\ 
leafe. The owner faw it in the courfe of the building, ^"j,|^"*jj^°j[^j ^ 
aod made no obje^ion« i^^^e^ and the 

-The information was to eftablifh the right, to tha by ""a feeing^it 
chapel, and to have the right of nominating a^urate S;;|{'^ai!!'s^i*^ 
to officiate in it, and to eftablifh the nomination that do^« not give the 

' former a right to 

bad been made by one Collins. t»>c chapei, or to 

It was argued on the part of the relators, that hay- "*"*"•''*• 
• ing built the chapelj and the owner of the lands (land- 
ing by and not obflrud^ing them, it was now too Iat€ 
to fet up a claim to it : that it was for public fervicei^ 
and mufl: be fuppoied to be given up to the public; 
as, where a man, owner of ground, ereds buildings 
in the nature of a ftreet, it is fuppofed to be for the 
benefit of the public, and hq cannot afterwards ftop 
the way. 

And the cafe^of the Attorney General t. Breretott(a) W * ^^^' ^*^- 
was cited. 

On the part of the defendant. Lord Feley, it was ar- 
gued, that he had purchafed of Lord Jhergaveney thjS 
foil on which the chapel was ereded* 

The queftion therefore was, whether Lord Foley 

\i^% a right to the chapel ; and if fo, whether he had 

$ PPt 
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Af;<^^vG^ncrai qq^ aright to nominate a curate to officiate in the cha- 

V, Lord y«/<>. ^ 1 . r . 

- pel, or to remove bim from it. 

Lord Foley purchared the foil of Lord Aberf^aveny^ 
and has the fame right as Lord Abergaveny had. If 
he were entitled to the foil, he was entitled to what- 
ever was built on it ; and if he had fuch right, he had 
& right to difpofe of it, which he hath done. 

The foil certainly belongs to Lord Foley ^ unlefs 
Lord Abergaveny hath done fome ad to dived himfcl^ 
of that right. 

It was infilled by the plaintiff^ that as Lord Aberga- 
veny fufFcred the chapel to be built, and was privy to 
it, he defigned it for a public benefit, and cannot now 
reclaim it. 

So, if a man lays out buildings in the nature of a 
ftreet, it is fuppofed to be for the benefit of the pub- 
lic ; it will be fo for ever, and an adion of trefpafs 
will not afterwards lieagainftpaffengers. 

But the plaintiff mufl fhew he had a title to the foil * 
at the time he built the chapel. It is true, he had a 
temporary title by virtue of a leafe, but that doth not 
give him a title after the leafe is expired. 

So Lord Coke fays in 7 Rep. ; and Lord Coke in 
3 Infi. 203, fays, " Albeit people build chapels, yet 
it is neceflary, before they are properly^ called fo^that 
they fhould be confecrated." 

This chapel hath not been confecrated by the bi- 
(hop, confequently it is no chapel, but Jay property, 
and muft belong to a layman ; if fo> to whom iiiore 
properly than to Lord Foley ^ the purchafer ? 

A chapel of eafe hath a diftrift : that diflrid is 
obliged to keep it up \ this is not fo : who is to re- 
pair it ? 

An4 
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And if a chapel of eafc, the parfon is to nominate. AttorneyG«wra 
So held in Hobart 66, 67. ' 

Lord Hdrdwicke C. — The firfl queftion, ^nd funda* 
mental point of this fuit is to eftablilh a right to the 
building and foil, as a perpetual chapel, for the ufe 
of the inhabitants ; and unlefs that point be eftablifhed, 
all the reft falls to the ground. 

If that is eftablilhed, then the other queftion will 
arife, whether Lord FoUy hath a right to nominate a 
curate ; and if to nominate, whether he hath not a 
right to remove. 

And then another queftion will arife, as to efta- 
bliihing the nomination of Mr. Collins. 

I will, for the prefent, fufpend my judgment upon 
the fundamental point, and give my opinion upon the 
latter queftion. 

Firft : If it be confidered in the light of a private 
chapel, it feems to me that Lord Foley hath a right to 
nominate. 

The chapel hath been ere£led thirty-four years : in 
all this time five curates have been appointed : no 
other proof of nomination but that of Mr. Collins^ 
which is a particular cafe. What was done by Mr. Le 
if^/i/ carries with it the appearance of a nomination. 

That is the only evidence of nomination to thischa. 
pel i and after this length of time I muft confider the 
patron to have the nomination. 

It is true, if there is no contraft or writing to the 
contrary, the redor or vicar will have it. Suppofing 
it to be an eftabliflied chapel,, if Lord Foley had once 
nominated, I could not have removed his nominee. 

The n«xt queftion is^ in refpeft to the licence by the 
Bifhop oi Hereford. That licence determined at his 

death : 
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AwoTMyG^etoi j^ath : the words arc ** at aiyplcafurc/' AH leafesat 
,^ '-\ will deterinine at the death of the grantor. 

Nqw as to the fuadameatal. point, whether the 
informancs have a right to have the chapel efta« 
bliihed: 

, And that depends upon the queflion» whether the 
owner of the inheritance of the foil, by ads done by^ or 
acquiefced in by him, gives a right to the inhabitants 
of a village to erefl a chapel for divine worfttpon his 
foil, and gives fuch a right as to cftablifii itagainft him* 

But that is not this cafe. 

Tluscafe is very different from that of the Attorney 
General v. Breretcn which hath been cited, there being 
in that cafe an endownient of part of the tythes* 

The plaintiffs do not pretend to any right or grant;, 
but only that Lord Abergaveny knew of the building, 
aQ4 did not obftrud it. 

. It hath been argued, that where a perfon in poffef* 
fion of land builds a houfe on it, and the perfon who 
,hath the Irgal eftate permits him to build, and takes 
no notice of his right, the Court will not permit him 
afterwards to make ufe of fuch right to claim the 
houfe* 

Kext it isiinfifted, that the chapel ought to be con* 
fidered for the ufe of the public ; as if an owner lets 
his land be ufed as an highway, he cannot afterwards 
fhut it up. 

As to the firfl: ground, this is by no means a Cafe 
within that rule : for in this cafe the inhabitants knew 
their title, and upon that title only they built s 
whereas it is requifite, to have the benefit of therulc^ 
the party fhould buili on an apprehenfion the eftate 
was his own. 

It 
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It is of no fignifiea&>n that the place on which the ^^^p^^ 
chapel is built was a place that was ufed for fport : -^ 

all places near towns will be ufed as fuch at times : 
befides, the ground spears to have been on leafefrom 
the year 1 664. 

There is not a fufficient foundation to determine oa 
Lord Ahrgaveny*s permitting the lands %o be built on, 
that he forfeited^ or loft his right. If it is not to be 
confidered in that light, then it is faid, it ought to 
beconfidered as a donation; hoxd Abergaveny^s having 
permitted the land to be ufed and buiit upon for pub* 
lie ufe. 

The cafe of leaving lands for ftreets, or public high- 
ways bears fome analogy to this cafe ^ but there is a 
manifefl diiference : the (hutting up of an highway is 
an annoyance to the public, and no contract can be 
made. 

The inhabitants contrafted with Cheltenham for a 
leafe, and got it : what occafion for any other right ? 

The queftion, therefore, that remains, is, whether 
the permiffion or non-obftru£kion of Lord Abergaveny 
to ered the chapel for pubjic ufe is a donation. 

I am of opinion it is not. There is alfo another 
objeaion to it's being fo confidered : Lord Abergaveny 
had no eftate in him to do ir^ he having only an eflate 
tail. 

I ground myfelf on the anfwer to the' other points 
made by the relators, and the letter of the 2d October 
17 19, is a very ftrong piece of evidence againft the 
relator^;, it being not four months after the leafe : 
for it is plain Lord Ahergav:ny expefted the inhabit- 
ants to treat with him, to take fume grant, and to. 
make fome acknowledgment. 

In 
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^n?R/!Jf'*^ In fliort, it 18 my opinion, that a perfon, the owner, 

««..«..«.*^ (landing by, and feeing a building go on» though 

for public fervice, is not a fufficicnt ground in equity 

to eftabliih a right againft him« And therefore let the 

information be difmifled« 



r- - -•- - Sykes V. Meynal. 

iieracin Ihtr ^'* T[^HE defendant Jnn Holden was married to three 

Srtd'fpu?."^'' hulbands ; the firft entitled to the mortgage in 

^^a^'I'bebnfr'' ^neftion : he died, and appointed the defendant Jnn 

to the wife, not bis executrix ^n6, refiduary legatee. She afterwards 

fcffionu '°'°*"'^" married Samuel Burton : he made a fettlement on her 

and died ; but the mortgage was not reduced into 

pofleflion. She afterwards married T'bomas Holden \ 

and he died. Samuel Burton died inteftate : the plain-* 

tiff*} his fole next of kin, brings his bill to have the 

benefit of the faid mortgage, infilling that though it 

were not reduced into pofleffion. Burton became a 

purchafer by the fettlement. 

Two points were made by the plaintiff in the 
caufe : 

Firft, whether, by a fettlement before marriage, 
the hufband became a purchafer of a mortgage that 
belonged to his wife, not reduced into poiTeffion : 

Secondly, if a fettlement after marriage made any 
difference. 

Sir Thomas Clarke M. R.— The fingle queftion in 
fhis caufe is^ whether a mortgage to the firil of three 
hufbands of the defendant Ann Holden j of whom (he 
was executrix and refiduary legatee, is a chofe in 
a^lion not reduced into pofleiHon, or by any zSt done 
on the marriage of the defendant Ann with the faid 

Samuel 
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Samuel Burtm^ or fince by fettlement it belonged to Sjhiy. M.yvuU 
the faid Samuel Burton. - 

In this cafe it depends on a fettlement after th^ 
marriage. The property ^nn was entitled to is part 
of the confideration of the fettlement, though it might 
not have been good againft creditors, it is good againft 
the wife* 

In Jones v. Marjb^ decided by Lord Talbot ^ a very 
inconfiderable fum came to the wife after the mar- 
riage by a collateral relation, in confideration of which 
the hufband made a fettlement of all his eftate : it 
was held good^ though againft creditors. 

There was another cafe of this kind in 1742 or 
1743 ; I Qiean the cafe of Lanoy v. Duke of 

^bol(a). WiAtk.444^ 

I am of opinion, therefore, that Mr. Burton was a 
purchafer of his wife's intereft in the mortgage : * 

And therefore declare, that Samuel Burton^ by 
virtue of the fettlement made by him on the 2ift of 
OHober 1743, became entitled to the mortgage in . 
queftion : and let an account be taken of what is 
due on it ; and declare the plaintiff is entitled to 
one moiety, as fole next of kin of Samuel Burton^ 
who died inteftate; and that the defendant Ann Hol-^ 
den^ his widow^ is entitled to the other moiety. 



Vol. L B b Ikrle 
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X9 July 1763. Herle v. Grecnbank. 

Uniefsintercftbe jNTEREST Hot being: fcferved bv the decree, upon 

rcfenred by the 1 . . , r r £ 1 j- a- l 

decree, the Court hearing the cauie tor turther directions on the 
buuhewufe wai Mafter's report, it was urged to h ive the defendant 
tolnrrtjucVa^ Ordered to anf^ver intereft. Intereft not being re- 
refcivarionof fcrvcd, Lord Northiri^ton C. faid, he could not order 
It, but recommended the plaindff to re-hear the 
caufc, merely to introduce a refervation of intereft. 

10 Nov. 1753. y^Jfo^^ V. Brewer. 

dicrcc a« bft.* B^ ^^^ Minute Book, it appeared a decree was pro- 
A paper writing, nouuced in thls caufe on the 24th oi October 1684* 

dated the 26th 

o.'). 1 684, or- which had been drawn up, and aded under, and 
ic.c(ta°thcd"e' proceedings had before the Mafter, and reports 

crcc, and to be ^.^Am 
enrolled nunc "lauc. 

pro tunc. But the decree had not been entered, and the 

pleadings in the caufe were loft; ; but tfiere exifted a 
paper writing, dated 26\h Odober i6^^y purporting 
to be a copy of the decree. 

Application was made to enter the faid decree, and 
to inrol it nunc pro tunc. 

Mr.De Grey^ Counfel for the petitioner, cited Sno^ 
den V. Qorbetj 27 April 1742, and Ex parte Earl of 
Falmouth y May 1722. 

Sir Thomas Clarke M. R. — This application is to 
come at an inftrument which appears to be a judicial 
aft of the Court ; that a decree was pronounced at 
the time, to the effed of the writing now produced, is 
evident from the Minute Book at that time : that it 

4 hath 
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hath been afted under is alfo evident from the, report jtjfons.Bf^u 
of tile. Mailer to whom the caufe.was referred, and fe- — — — 
veral orders fubfequent to it. 

^Precedents have been produced in fapport of the 
.appllcationj.and were I to aftx:ontrary to precedcnu 
I fliould be, guilty of injuftice. 

Suppofe a deed is loft; the Jofs. being proyed, ^a 
copy of it ^yiU be admitted as evidence. 

.There have been fimllar applications on account of 
. fire. In Goddard and others v. the Earl of Suf- 
:fdk.2Xidi other$> the decree was pronounced the 19th 
« of James L ; there was an exemplification under the • 
great , feal, but damaged fo as to be fcarcely legible. 
Tbe inrolment was not to be found, the records being 
burnt : application was made to the Court that tbe 
decree might be inrolled purfuant to the exemplifica-' 
tion. On the 27th July 1 727, it was ordered that the 
exemplification fhould remain in the Rolls Chapel ; 
and on the petition was indorfed, "19 James L Or- 
dered, that the brlls, anfwers, decree, &c. when 
the originals are burnt, on the application of the 
parties interefted, fliall be xe-engroiTed from the 
copies." 

And where any decree or inrolment of a decree bath 
been burnt, on application of a perfon interefted, on 
producing any exemplification or writ of execution of 
a decree, the Court will order the exemplification to 
be kft in the Rolls Chapel, and a new inrolment,. 

This brings me to confider the prefent application, 
and lam of opinion it is the regular way. 

In^ the next place, is there any ground to enter 

the ^decree now produced ? That fuch a decree was 

pronounced, the Minute Book proves; that the decree 

B b 2 hath 



*7« 
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ycjimv.srtwr. hath been profecuted and purfued is evident from the 
' Mailer's report, and fubfequent orders recognifing it; 

but the decree and pjieadings are loft, and there be- 
ing no other traces of it, than the Minute Book, and 
what is now produced, which correfpond, I think I 
am bound by precedent, were it not my ewn opimon, 
which it is, that it is right to grant the petition. 

And therefore let the paper writing, marked vnth 
the letter J. purporting to be a copy of a decree that 
day made in the caufe wherein Henry Riflej gentle^ 
man, and Taul Rijley an infant by the faid Htnty Rif^ 
ley his father^ and next ftiend, are plaintiffs ; Thomas 
Rijley^ &c. defendants, be entered as a copy^of that 
decree, and as Xuch enrolled nunc pn tunc ; and let 
the faid paper, and the feveral orders, reports, and 
proceedings fubfequent thereto, mentioned in the 
petition, remain in the Chapel of the Rolls, with fuch 
inrolment. 



% Dec. 1761. 



Odwyer v. Sahad$r. 



IJl^d^ffcttie* 'The plaintiff a merchant, refident in Spain^ bad 
J5;t*piS^a dealings with the defendant, and fetting up a 

foreignmcrchanf, demand, procccded againft him in the Courts in this 
«arw» zdi%^ country : and iikewife brought his bill, and proceeded 
in this Court. 

The defendant the above day applied, ftating a 
cafe to the above effe& : that he had been put to great 
expence in the fuits ; that the pUuntiff refided abroad, 
had no effeds here, and was in indifferent circum« 
ftances } and therefore prayed, that all further pro* 

ceedings 
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oeedings in this Court might be ftayed, until the ^^"'^'^^ 
plaintiff gave fecurity to be approved by the Mafter^ ' 
to anfwer cofts. 

Lord Nortbington C. on reading an affidavit of the 
fk&Sf thought the application leafonable, and granted 
the motion* 



Leitblyy. Taylor. ioFcb.i7«4i 

(Reg. Lib. B. foL 159.) 

A TTACHMEKT againft huiband and wife^ for want 
of the wife's anfwer, flayed as to the huiband, and 
liberty given to attach the wife. 

[So in Uoyd v. Baraet, lath February 1759^ and Se^rl v. FUnt| 13 D<cca|.- 
I«ri77«.] 



Ex parte Mundaj. »s Feb. 1764. 

I^RDER to acknowledge latisfa6Hon, on a Statute 
^ Staple. Vid. fupr. ex parte Duchefe of Marl-^ 
borough. 



m 



Meals V. Meals. nw. 17^4. loi4 

Korthingtoii C. ^ 



^Hx plaintiff a feme covert, being entitled to alegacy 
under the will of her aunt, and the executor re* 
fuiing to pay it to the huiband, he inftituted a fuit in 
the Spiritnal Court, for the legacy ; the plaintiff his 
wifej filed her bill in this Court, for an injunction 

Bb3 to 
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M^aisr.Mes/u to (lay hcf hulband from proceeding in the Spiritual 
' Court for the legacy, which was granted, thehufband: 

not having made any fetilement on, oY provifion for 

the plaintiff his wife. 



10 July 1764. Odavius Reynolds and others. Plaintiffs. 

' Decimus Reynolds and others. Defendants. 

(Reg. Lib B. fol. 337.) 

Where money is ^^^^OMAS Reynolds, by his will, dated 5th Jpril 1743* 
fii\"e chV"^ ^of • gave 4000 /. to the defendants Decimus Reynnlds^ 
of their father and Edwatd Lacon, upon rruft, after the death of hii 
cesic', Jhou'gh*^" brother, the plaintiff Oilavius Reynolds^ for <a// the 
mort'rYrc'fo children of the faid Oaavius, living at his deceafe, m 
aged that th^ir manner following ; viz. for the maintenance and edu- 

^avjng more . *-. • 

c iidrcnisim- cation of fuch of his nephews and nieces, as fhould 
Court will nat bc Hving at his faid brother's death, till twenty-one 
iCpX' eVbu*i^ if males, and till twenty-one or marriage, if females ; 
in fiichcafc j^j which perfod and fiol before, he willed the capital 

upon content of * , n • r • 

the father, and fhould bc divided amoBgll his faid nephews and 

children, that nicccs equally, with benefit of furvivorfliip, (hould 

ftouid^'emafn ^py dlc beforc. The teftator died, and on the ?f8th 

Inart^rboro*' of March 1744, the will was proved. 

child mighc The bill was to have the trufts of the will executed, 

Court*ordered and it flated, that the plaintiff Oflavius and his wife, 

or^em't^ w"' had then feven children living, one named Elizahethy 

^^' married to the plaintiff Fen/old; all of whom had 

attained twenty-one j that the laid Penfold znd his wife, 

wanting money, and the plaintiff OSlavius the father, 

being willing to give up his life intereff, as to her 

fliare-, they applied this day, loth July 1764, to have 

their 
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their (hare of the Taidtruft money, or fo much there- •'-^"•{^•^'l* ""• 
of, as the Court thought fit, paid or transferred to '^" 
them, upon the ground, that the father was fixty- 
two, and the wife of the fame age, and very infirm ; 
and therefore there was no probability of their having 
more children. 

Sir Thomas Clarke M. B. faid, though it might be 
improbable, yet it was not in)pofI]bIe, and would have 
denied the motion; but the father Confenting, and the 
other children confenting, that their refpeftive fliareg 
fhould ftand as a- fecurity, to anfwer what any after- 
bom child, fhould there be one, might be entitled to, 
the Court granted the motion. 



Jihcrtsn v. fForih, 



1 Aug. 17*4- 



TJBHRY Worth being greatly indebted by mortgage, Biu by fuchcre. 
bond, and otherwife, to divers perfons, by deed f,gn^Vde*ed of 
of leafe and releafe, dated the 4th and 5th Mruary X^^fl^ma 
1755, conveyed his eflates to truftees, to fell for pay. IJJ'^^^'JVhr"* 
mtni of his debts, fhould the creditors come in, and purpofeof pay. 
a(:cept the compoiition thereby made. neni; other crc- 

' The plaintiffs and many others, figned the deed, ?o'com7lnf?l 
ahd agree to accept tjic compofition, ^thed«d"«r. 

Others refufed, and in confequence of fuch refuf^l, 'i«d »".«o «««<^«- 
the truftees refufed to execute their truft, """' * 

The bill is brought to eftablifh the faid deeds, to 
^ave the truft eflates fold, and the money applied in 
difcharge of the creditors coming in under the deed^ 
fubjed to two mortgages, to the reprefentatives of one 

Bb4 Crewys; 
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jihertf^s. ' Crewys ; to have an account taken, of what is due to 
^''^^* the plaintiffs, and the other creditors, who have ac- 

ceded to the tnift deed. 

It was argued on the part of the plaintiffs, that the 
intention of the debtor, was jufl: and commendable ; 
that he was deiirous of fatisfying his creditors, as far 
as his eftate and effefls would extend ; that he had 
with that view, and for that purpofe, conveyed and 
afCgned his eflates to truftees ; that they the plaintiffs 
had (hewn their ready difpofition to accede to the 
terms of the deed, and had executed it, and it was 
hard, that they fliould be deprived of this benefit, 
by the perverfenefs of creditors, who would not ac 
cede to the deed. 

Sir Thomas Clarke M. R. frequently called upon the 
plaintiff's counfel^ to produce an inftance of fuch a 
fuit, and proceeded thus : 

The defendant Worth by the conveyance, meant to 
do juflice to all \i\% creditorsln general, and not to be 
partial ; and to carry the truft of the deed into execu- 
tion, for the beilefit of thofe who have figned it, by 
* felling the eftates, and applying the money arifmg 
from the fale, as prayed, would be a£ting contrary to 
what the deed fpeaks, and certainly was not intended. 

If a debtor convey an eftate to truftees for payment 
« of his debts, and to divide the truft money amongl^ 

the creditors, in proportion to their debts, it is not 
obligatory on the creditors to come in, and accede to 
it ; neither will it prevent a creditor, who doth not 
chufe to come in, from taking a legal courfe, or fuch 
as he (hall be advifed for payment of his debt. The 
Court hath no power to prevent him; were I to enter- 
tain the fuit,, and direct an execution of the trufts as 

prayed. 



A. D. 1764^.] IN CHANCERY. 



S77 



prayed, it would in effed be doing fo ; nay it would jithenw v. 
be better to do fo, for after having proceeded at law ^ 
and obtained judgment, there would be nothing to 
execute it upon, but the body of the debtor. 

The meaning of the conveyance, asl before obferved, 
was for the benefit of all the creditors, or none. 

I have repeatedly defired a fingle inftance to bt 
produced : not one hath been produced, and I am 
perfuaded cannot ; I mud iay, that I have not in my 
refearches met with one. 

I mentioned the manner ia which the cafe imprefled 
me at the opening. After a week in hearing, I fee 
no cauFe to alter my opinion. 

Therefore let the bill be difmiffed, and I blefs God, 
this is not the dernier refori^ ; there are two things 
againft which a Judge ought to guard, precipitancy, 
and procraftination. 

Sir Nicholas Bacon was mad« to fay, which I hope 
never again to hear, that a fpeedy injuftice is as good 
as juitice, which is flow. 



Chaffen v. Wills. 

13 Dec. 1754. 



An application by motion, to difcharge an order 
ifor a commiilion to examine witnefles on a Maf* 
ter's certificate ; a queftion arofe, whether the mode 
was by taking exceptions to the certificate, or by 
motion. Lord Hardwicke C. held the prefent to be 
the proper mode* 



Attorney 
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^ April 1765. Attorney General v. Tikn 

Jhe^XilToVa R'^^ ^y ^^^ Attorney General, at the relation of a 

lunatic nor pro- luHatic. 

a pirty. At the hearing an objeftion was taken by Mn fTed^ 

derburney and Mr. Madocks, that the information at 
the relation of a lunatic was improper: Firft, bccaufe 
it was not the cafe of an ideot, who is (o ex nativifaie^ 
but ot a lunatic, who is under a temporary incapa- 
city, and may recover his fenfes ; that though the fuit 
was at the ie!ation of the lunatic, yet he was not a 
party to the fuic, and fliould the information be dif- 
mifl'ed, who was to pay cofls ; that if he fhould reco- 
ver his fenfes, and file a bill for the fame purpofes fpr 
which this fuit is commenced, the defendant could 
not plead this fuit. 

For the defendants i( was faid, the Attorney Ge-, 
neral is not a common truftee, but he (lands in the 
place of the Crown, who hath the common care, as 
pater pciriay of all ideots and lunatic>s j and the At* 
torney General, at the relation of a lunatic^ againft 
Sir Roiert Backhurft^ 1 Chancery Cafes 113, and 
153, was cited; and it was alfo faid, the Court 
on application of the defendant, would add a plain- 
tiff to the relator^ toanfwer cofts, or haye fecurity 
given to anfwer them. 

Sir Thomas Sewel M. R. was clear the objection 
was well founded, and that it was to be taken as a 
rule of this Court, from long pra&ice ; that a luna- 
tic, or fome perfon on his behalf, mufl: be a party 
to a fuit inftituted for his benefit ^ and therefore or- 

dered 
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dered the caufe to ftand over, with Hberfy to amend, Attorney gcdc 
by adding parties, and if fo, advifed to change the !Lll-lI[L- 
information into a bill. 



Attorney General v. Lord Mountmorris. 

T oRD Mountmorris by his wllf charged his real ef- 
tate with the payment of his debts and legacies^ 
except three legacies given foi; charitable purpofes, 
which three legacies, he direded to be paid out of 
his perfonal cftare. 

Lord Northington Q. decreed the charity legacies to 
ftand in the place of the fpecialty creditors, for what 
they (hould exhaufl of the perfonal eftate. 



June 1765. 



Bromfieldr. Chichejler. 2*juii*i7«i; 

See Ambl. 4S4. 



T^ a defendant is in coniempt for want of his an^ 
fwer, and he then puts ia an anfwer, aftd that an- 
fwer 1% reported infufficient, it is not neceflary to 
ferve the defendant with a fubpoena to make a bejCterJ 
The plaintiff may immediately go on with the procefs, 
\vhere he left off. 

So faid by Sir Thomas Sewei M. R. and confirmed 
|)y Lord Nortbington C. 



Brunfden 
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t5junc 1765. 
Anibl. 507. 
S.C. 



Brunfden v. fToolridge^ 

^H£ teftator in this caufe, gave a fum of 500 L to 
the poor relations of Elhsabetb Burgefi. 
Sir Thomas Sewel M. R. — ^The queftion in the 
caufe is, who are poor relations; relations rnuft 
be confined to next of kin, and poor relations muft 
be fuch as want afliftance» and are next of kin ac* 
cording to the ftatute. 
in) t ch. Rep. The cafes cited, were Carr v. Bedford (a) Gr^ 
(?) Ibid. 394. fifths V. Jones (b)j Ifaac v. De Friez (c). 

(f) 13 Feb. 

«:54- 



i*Aus. 1765. 
Sir Thomas 
Sewcl M. R. 



Taylor v. Leitcb. 

^AN£ Evans widow, the plaindflF's late mother, be- 
^ queathed to the defendant in truft for the plain- 
tiff, all her goods, chattels, &c. 

.They proved the will, and poffeffed her perfonal 
cftate ; upon an affidavit of the above feds, and that 
upon an account made out between the plsuntiff and 
the defendants, they acknowledged to have in their 
hands 640 /. and that they threatened to go abroad : a 
writ of ne exeat regno was granted, to be marked in 
640/. 



fr^ 



A.D.ij65'i IN CHANCERY. , 38 1 



mji V. fFelJb. ffloS- 

ton C. 



T XGACT payable before twenty-one, ordered to be 
paid out of the monies in the caufe/in the name 
of the Accountant General, before the legatee attained 
that age. 

(Wcftooy. £Mrl •£ Aylctford, Lord Northiogton C. Hil. 1766 ; the like order.] 



Hamond v. Wordfivorth. 1 3 March 1766* 

A COMMISSION iffoed for the examination of wit- 
nefles in Sweden ; the folicitor for one of the par- 
ties attended the execution of the commiilion ; in 
taxing the cofts, the party claimed the cofts of his 
folicitor in attending the execution of the commif* 
fion. Lord Nortbingtm C. was decidedly of opinion, 
he was not entitled to fuch coflis. 



Price V. Humphrey ^ 

^ ^ 17 March 176^' 

Lord Camden C. 

T\XMURRSR to a bil) after a decree, under which ■ 

nothing remained to be cariied into execution, 
but to fave cofts only. The demurrer. was over- 
rttled« 



Trou^bSM 
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12 May 1766. 

The defendant 
had liberty to 
examine plaintiff 
as a witneCi. Qu, 

(«)And fo I have 
heard Lord 
Hardwiclceoft«n 
ezpreft himfrif. 

J.D. 



(B) Who had a 
perfed know- 
ledge of the 
pradiice of the 
Court. J. D. 



Trougbton v. Getley. 

^HE defendant gave notice, and moved for liberty 
to examine one of the plaintiiTs on the caufe^.as 
a witnefs : it was objefiied to, as being contrary to 
rule(a) ; for that if a plaintiff was an immaterial party, 
the defendant might demur; and if the defendant 
wanted a difcovery, he might file his bill for that 
purpofe, and in that cafe, the defendant would have 
an opportunity to tell his cafe and the circumftances, 
whereas in his examination before commiflioners or 
the examiner, they mufl not permit a witnefs to fay 
more, than barely to anfwer the interrogatories. It 
had been before moved before Sir tbomas Sewd 
Mailer of the RoUs (^), and he. greatly doubted, and 
would not grant it ; but Lord Noribington C. Jaid it 
down as a rule in law and equity, that a defiendant 
may examine a plaintiff as a witnefs; and therefore 
as the plaintiff was fworn to be a material witaeis, it 
was right to order it ; and he accordingly gave the 
defendant liberty to examine the plaintiff as a witnefs. 

[tt was doubted by alinoft>the whole Bar, and was exploded bjr Lord ThuT 
low C. in Hcwtfon v. Toi/ky, July 6, 1785, infra.] 



12 June 1766. 
Sir ThoniMB 
Sewel M. R. 



A teAator wills 
hi* debts to be 
paid, and charges 
his eitates witb 
the payment uf 
them and fubjed 
thefetOf devifes 
his eftate in fee 
iimple to his 
Widow ; it was 
held to be equi- 
table afletc. 



IVride v. Clarke. 

rxocTOR y(?i&» Clarke^ was indebted to the plaintiff 
and others, by bond and fimple contrad, and 
being feifed of a real eftate, and poffeffed of fome 
perfonal eftate ; he willed^ debts fhould be paid, and 
charged all his eftates with the payment thereof, and 



A.D. 1766.] IN CHANCERY. 383 

fuhjeSl thereto, devifed all his eftates to defendant '''"''^^ ^- ^''"^• 
Rofdrftdftd his wife, in fee, and appointed her execu- " 

trix : fhe prdved the will ; poffefled his perfonal ef- 
tate, and entered on his real eftates. 

The bill was brought for fatisfadion'of the debts, 
out of thie teftator's eftate. 

The defendant the widow, by her anfwer, admitted 
her late hufband died feifed of feveral eftates, fubje£t 
to mortgages,' out of which (he was dowable ; that 
he was alfo feifed of copyhold eftates, to which upon 
his death, (he became entitled according to the cuftom 
of the manor J and that he was alfo feifed of free- 
hold eftates purchafed after his will, which defcended 
to the defendant Jnn hefon^ his heir at law ; aditiits her 
huft)and*s will, and the charge of his debts on his real 
eftate, and that the perfonal eftate> and the real eftates 
devifed were not fufBcient to pay his debts. 

By the decree, an account of the teftator*s debts, 
and an account of his perfonal eftate, and application 
of it in payment of debts, &c. were directed \ if that 
were deficient, the real eftate defcended, was to be 
fold, and applied in payment of fpecialty debts ; and 
if there were ftill a deficiency, an account of the 
rents and profits of that eftate was direded, and the 
fimple contrafb creditors, to ftand in the place of the 
fpecialty creditors, and to receive a fatisfa^on^r^/j/i- 
tOj out of ihe defcended eftate ; and if both the above 
funds were infufficient, the eftates of which the tefta- 
tor was feifed at the time of his will, were to be fold, 
fubje£t to the widow's dower, and the money arifing 
from the fale, after payment of the mortgages, to be 
applied as equitable affets, paripajfu^ among the cre- 
ditors remaining unfatisfied ; and if any of the credi- 
tors 
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[6Ccd.{tt« 



fTriJivMarie. toTS fliould be psud any thing out of the perfonalif- 
" tate, they were not to receire any more till the atazt 
creditors were paid up equal with thenii 



l^ro.C.C. 
J 3$ in not. S. C. 

Thetcftator 
charpd all his 
real tftatet, ex- 
cept a paiticular 
cttace, with the 
payment of hit 
dektt, which be 
willed (huuld be 
paid»aodif'<ff'^ 
bit execulori iw- 
miimtim^ and 
thefonrivorand 
bii heirs, to fell 
for that purpofe, 

theeftatete 
them : thefe 
eftaiesbeldtobe 
equiublt afleci> 
and if deficient, 
a leal cftate fpe- 
cifically devifed, 
and part of the 
perfonal cflate, 
Ipecifically be- 
queathed, to 
contribute in 
proportion to 
raife the defi- 
ciency, and the 
Maftcr to fettle 
'fuch proportion. 



Silk V. Prime. 

/^anisropHBR fhompfon was feifed in fee of eftates 
in Tcrkjhirej and poffefled of perfonal eftate, and 
by his will, gave his wife an annuity of 60 /• durmg 
his mother's life, in cafe he died in the life-time of his 
mother, and charged all his eftates therewith, and 
gave all his eflates at Oatmajler to his mother in fee> 
and gave part of his perfonal eftate fpecifically) anddi* 
reeled all his debts to be paid, and if the perfonal 
eftate was not fufficient, he charged all his real eftatCf 
(fave the faid lands at Oatmajier)^ with the payment 
of his debts, and did dite6l the defendants Prime and 
Moxortf and the furvivor and his heirsy lo fell all his 
eftates, except as aforefaid, or fuch part as with his 
perfonal eftate fliould be fuf&cient to pay his debts, 
and gave the furplus of the purchafe money, and of 
his perfonal eftate (if any), to his wife and daughters^ 
equally ; and devifed all his eftates, which ihould not 
be fold, to his wife and daughters in fee, and ap. 
pointed the faid defendants Prime and Moxm exe- 
cutors. 

The teftator was at his death indebted to the 
plaintiffs and others ; the executors proved the will, 
and poffeffed the perfonal eftate, and with the widow 
and daughters, entered on, and received the rents and 
profits of the real eftates. 

The 
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The plaintitfb filed their bill to be fatisfied out of snkr^Pnme 
the eftates of the teftator. ' 

The eJcecutors infifted^ that the eftates dire£led^, 
not being devifed) to be fold, were legal aflets^ and 
chat having been fureties for the teftator^ they had a 
right to ret^n any debt they were liable to pay as 
fuch fureties^ and to give a preference to creditors* 

The plaintitfs infifted theie eftates Were equitable 
bfletsw 

Upon hearing thi$ caufe the above day,'Sir Thomat 
Sewk M. R. declared, the teftatof's real eftates 
charged by his will with the payment of his debts> 
were equitable affetS) and decreed an account of the 
teftator's debts, and of his perfonal eftate, and aa 
applicaion of it^ in a courfe of adminiftra'ion : it 
deficient) the deficiency to be made good out of the 
real eftates charged by the will with payment of 
debts, and the eftates to be foIJ, and the purchafe 
money applied in making good the deficiency, if fuch 
teal eftates were not fufficient^ the rents and profirs of 
the fame, to be accounted for in like manner : if all the 
above funds were deficient, his Honour direftcd the 
deficiency to be made good out of the perfonal ejlaie, 
fpecijically bequeathed, and the real eftate devifed to the 
teft:ator*s mother in fee, and each to contribute in 
prbportion, and the Mafter to fettle the proportion ; 
and fo much of the eftate devifed to the mother, as 
was neceflary, to be fold, and the money applied; and ^ 
if any of the creditors had received any thing out 
of the perfonal eftate, they were not to receive any 
more till the other creditors were paid up equal with 

\them. 

Vol. I. Cc On 
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Si/Ay. Prfme. Oo the 8th March 1768^ this caufe was heard on 

^ an appeal before Lord Camden C. preferred by the de* 

fendants the executors, infiflQg the real eilates^ 

tharged as aforefaid^ were legal^ and not equitable 

aflets. 

Lord Chancellor. — The teftator by his will, ia cafis 
his perfonal eflate fhould fall fliort to pty his debts. 
Jire^4 bis executors^ and ibefurvivof of them ^ and bis 
heirs, to fell his real eftate, or fuch part thereof, as 
with his perfonal eftate^ fhould be fuffident to pay his 
juft debts ^ and the qaeftion iSj whether the real 
eilate ought to be deemed legale or equitable aflets i 

His Honour the Mailer of the Rolls,, hath decreed 
them equitable aiTets* I am of the fame opinion, and 
ihall affirm the decree* 

Where truftees for payment of debts are made exe* 
cutors, in moft of the cares, aifets are ruled legal* 

The firft cafe in which an eftate devifed, to truftees 
for payment of debts generally, was deemed equitable 
aflets, and the debts to be pzid patifaju, was IVcI/ey 
V. Long^ I Chancery Cafes^ and 2 Chancery Cafes 54^ 
for as the money did not reach the hands of the exe^ 
cutors, the creditors could not bring their a£lion,and 
therefore the ftatute was made againft fraudulent de- 
tifes. 

In the cafe of Sir Charles Cox\ creditors, 2 P. WtiU^ 
344, a truftee was named executor^ and the land was 
charged with debts, and the Court held the aflets 
equitable ; but where a tru(! was repofed with the 
executor, difficulties arofe, as aflets in his hands as 
executor, are legal, and fuch aflets as are in his hands 
as truftce, are equitdble. Co. Lift 4 I la b* i ij 4. RolL 
Abr.Tiu Power and Inter eft. 

Where 
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Where lands were deVifed to he fold by executors jia sua y. Prime. 
that cafe, the lands dfefcerided, and the rents and pro- ■ . 

fits were the property of the heir, till the fale. But 
where they were devifed fc the executors to be foldi 
the profits Were tiketi for the benefit of the executor. 
Therefore the Courts of Equity gave the heir an entry 
for breach of the condition ; and in all thefe cafes the 
ifiets were legal. Girling t. Lee^ i Vern» 63. 2 Vem. 
133. I49; Preced. ih Cb^n. 127. i%6 j Bunb. 339 ; 
Lewin r. Okely^ 2 Atk. 50. 

A devife to a truftee -for payment of debts, and 
the fame perfons appointed executors, the aflets were 
deemed eiquitable, and thereby the old rule over* 
thrown; and where the executor hath a naked powet 
to fell qud executor only, the aflets are deemed legaU 

And the Court fhould always favour the truftee, 
rather than the executor, for the fakie of e()uality^ 
Here the power is lodged in the executors, and the 
furvivor of them, and his heirs ; and this converts the 
executors into truftees, and makes the aflets equitable^ 
which are favoured by the Court. 

Therefore let the decree be affirmed (a\ fc?.?"'"''? )• 

^ ^ Willums, before 

Lord Thurtow C;-— Upon the fame words as in the two preceding cafes, hii Lordfhip, after re* 
peaied arguments, and grtatconftderari«n, was of opinion, that the word keirx^ added to executors, 
piainiy meant a truft> and therofure held thealTcts equitable. 



Tonnins v. Prbut. 18 June 1766, 

l«oid Camden C> 



npllE defendant, before he had prayed time to anfwer, 
or was in contempt, was teftrained from felling 
diamonds, to which the plaintiflf by his bill^ claimed 
a title. 

C c a Prentice 
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Ldf d Notthing- Prenticc \. Prentice* 

tea C. 

EXCEPTIONS taken by fequeftrators ; for that the 
ancc in Hyde v. Matter had not allowed them ox. 8 a. a day. They 
iTrd^Hard/ wcTc allowed one (hilling a day each. 

wicke C. 



Ifet^Br-RV;.'' R^^'^'^ ^'* ^nd M'^^^'ly Francis^ ^^^^^ 
565. and Benjamin BidJulph^ 3 

"~""""~^ H^ilUam JoHiffe^ and Tbonuu Samuel') j^ f d t% 

JolUffe, 3 

Aniffuei/m/4. cTHOMAS JolHffe Efquire, being feifcd in fee fimple 
di^eaedTo be of cftates in the counties of Worcefter and Stafford^ 

inlJdia'by a and elfewhcre, by his will duly executed and attefted^ 

Irourinhl" devifed his eftates in the county of Worcefter to his 

wrii. upot niece, the plaintiff iJ^^^f^a Loiwe for life, with remain- 

{scaring the caule i#.n tt r • 'it •■•m 

on the equity der to hcf firlt aud other ions in tail male ; with like 
!JaVdccrcVd\r remainders to the other plaintiffs ; with remainder to 
l^dlh'tmftl'to *c fons of his eldeft brother and heir Jabnjollife', 
^h^cTw/rc'*"** ^^^ devifed his eftatc in the county of Steffordy to 
executed ac- ThoiTuis M/lls^ and Rupert Doveyt and their heirs in 
wards Vhc'tcil^l truft, to fell in aid of his perfonal eftate, and to 
cncd,*!.^!!;^^^ pay the refidueof the money to arife by the fale, to 
the rtflduroffi. ^^^ plaintiffs Michael^ Francis, and Benjamin Biddulfb ; 
rc:i! eftatc to one and gavc and devifed the refidue of his eflates, not 
his rtcond un, therein before difpofed of>. to the faid plaintiffs. 
b^ushrL By a codicil duly executed and atteftedj he charged 

pTr^Tu^Tm* ^^« Sttifordjhire eftate with other legacies. 
junaiun w»9 dc. On the 1 ft of Jfril 1 753, the teftator died, leaving 

John JoUiffe his brother and heir at law. 
The plaintiffs filed their bill in this Court to eila- 

blifh the will^ and to have the trulls executed. 

On 
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On the 6th February 17629 the caufe was heard lou^etahr 
before Lord Nortbington C. and an iffue devifavit vel '^"'^^^^ ^^ *^' . 
nm^ was ordered to be tried ^t the bar of the Court 
of King's Bench, by a fpecial jury of the county of 
JVorcejier, 

The trial was had accordingly ; and there was a ver- 
di£l in favour of the will, notwithftanding the fubfcrib* 
ing witneiTes^ fwore to the teftator's infanity, whom 
the Court recommended the plaintiff to indid for per- 
jury, which the plaintiff did inTrinity Term 1 762. The 
then defendant Jobn Jolliffe applied for leave to bring 
an ejedraent to recover the Stafford/hire eftate, or to 
have an iffue devifavit vel non^ to be tried by a fpecial 
jury of that county. 

The witnefles to the will having been convifted of 
perjury, the caufe came on to be heard, on the 25th 
of April 1763, before Lord Narthington C. on the 
equity referved ; and his Lordfliip decreed the will to 
be eftablifhed, and the trufts to be executed, and 
direfted the neceffary accountf?, and that the Staf- 
ford/hire eftate, or fo much thereof, as fhould be 
neceffary, fhould be fold in aid of his perfonal ef- 
tate, and the furplus of the purchafe money, tO' be 
paid to the plaintiffs, Michael, Francis^ and Benjamin 
Biddulpb. 

The accounts were taken, part of the effate was 
fold, and the Maflier made bis report of the debts, 
and legacies, which were fatisfied. 

In purfuance of an order, dated the 20th of April 
1765, the devifees in truft, conveyed fuch part of the 
StaffordJJ:>ire eflate, as had not been fold, to the faid 
plaintiffs Micbae!^ Francis^ and Benjamin Biddulpb^ and 

C c 3 their 
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Ljiwe et al. v. 
JollifttXzX, 



their heirsi as tenants in common; and the plaintiff 
Reiec€a Le^ze/^inconfequence of the deerecj continue^ 
in quiet pofleflian of the JVvreefterJhire eftate. 

On the loth January 1771, John JoUrffe tht tefta- 
tor's heir ac law died, having made a will, whereby 
he devifed the refidue of his real and perfonal eftate, 
to his faid fon thedefendant> Thomas Scmtueh Jolliffe. 

The defendants notwithftanding the decree/ and the 
afts in confequence of it, having brought an ejed- 
mcnt againft two of the tenants of the Worcefierjbiie 
eftate^ the plaintiffs filed their bill in this Court for 
an injunction to ftay the defendants from proceeding^ 
at law for recovery of any part of the eftates deviTed 
by the will of the teftator Thomas Jolliffe : the de- 
fendants having anfwered, and the caufe being fet dowu 
for hearing, the defendants prefented a petition, 
praying leave to file a bill of review, which was o»* 
dered to come on at the fame time with the caufe. 

Upon hearing the petition, the 5th of December 
1776, the fame was difmiffed* 

After which, the caufe waa brought on j Mn At- 
torney General, and ^x^Kenyoniox the plaintiff; 
Mr. Solicitor General, Mr. Ambler^ and Mr. HoiUjty 
for the defendants. And Lord Bathurfi C. decreed 
the injundion granted in this caufe, for ftay of the 
defendants proceedings at law, for and touching an;^ 
of the matters therein, iijL queftion to be perpetual^ 
but did not give cofts on either (ide« 



Cockd 
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Cackel v. Phipps. Dee. 8. 1766. 

rpHE objed of the bill, was to be paid the fum of Jjlf^;;^ ?"„~^, 
500/. with intereft from the end of two yearsi wgwithcwifent 
after the death of Thomas Pbipps^ the teftator, hdd;obea 

The tcftator by his will, dated the a/th of February ^wr**l!nd the' 
1746, gave to his daughter, the plaintiff's late wife ^^^^J^^^\ 
1500/. payable within two years after his deaths pro- ^M***^.'|,* ^^ 
vided Ihe married with the confent of his executor in Mafter to fee if 
writing ; if without confent, then he gave her only made"any"pro^ 
1000 /« and the other 500/. to the executor. Yifion J«r »>«. 

The teftator died, in fif^r^r^ry 1747* 

The plaintiff intermarried with the teftator's 
daughter; and fays, though it was not with the 
exprefs confent, yet it was with the implied confent 
of the executor, and entered into evidence, which 
was read, to prove the wedding was public, and the 
company who attended it. 

But yet fuppofing it was not with the confent re-, 
quired by the will, he contends the condition is fubfe- 
quent, and that there is no bequeft'over. 

The defendant infifts on the forfeiture of 500 A 

The cafes cited were Garret v. Pritty^ 2 Vern. 293 ; 
Mefgrett v. Mefgrett^ 2 Vern. 580 j Farmer v. Comp^ 
ton^ I Chancery Rep. p* !• 

Sir Thomas Sewel M. R. held it to be a condition 
fubfequent, and direded the 500 /. and intereft, but 
fafefQre payment, referred it to the Mafter to fee if the 
plaintiff had made any provifien for the iffue of bis 
marriage with his late wife } fhe being dead. 



C c 4 Widmore 
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II Dec. 1766. fVidmori v. JVoodrcffis. 

Ambl. 636. ^ 



Laid Camden C. 



I.?.- '?"•. (Reg. Lib. B. fol. 54.) 

C.C.I) in not. . \ O ^^ ' 

aad 33 in "ot-^ 

A LEGACY of 200/. to the governors of Queen 

Anrf^ bounty, declared to be void, being within 

the Statute of Mortmain ; the governors being, by 

their rules, bound to layout the fame in thepurchafc 

of real eftates. 



,s Dec. 1766. Chandler y. Beard. 

Seeinfr 394 



and 395 



13 Y the decree the eftates to be fold, and all proper 
parties, one of whom was an infant, and thought 
to be a truftee within the fta^ute of the 7th of Queen 
Anrtj to enable infants to convey ; but although Lord 
Camden C. was of opinion the infant was not a truftee 
within that ad, his Lordfliip neverthelefs ordered the 
purchafer to hold and enjoy until the infant attained 
the age of twenty-one, . and then to apply .that he 
might convey. 



16 Feb. 1767. Keys v. Luffiin. 



I give to ray ^His bill was brought for an account of the perfonal 
lid B.'t." t'c. eftate of John Waland the father, Jofepb JValand 

due of my pfr- the fon, aud John fValandiht fon. 

ibnal efl ate, held ' •' 

to be ajoiiit te- And the only queftion in the caufe arofe under the 

SiUicy» 

will of Jofeph JValandj whether the defendant Mary 
Lufkin'w^^ entitled co the whole of the relidue of his 

' perfonal 
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perfonal eftare,lhe infifting tbe bequeft to her and her ^y^^-M^/*- 
lifter yarab^ the late wife of the platnciff, vas a joint 
tenancy. The words of the will were, ** I give to 
my (ifters Mary and Sarah the refidue of my perfonal 
cftate/' ' 

They fiirvived their brother. 

Sir Thomas Sewel M. R., after direfUng the necef- 
iary accounts and payment of debts, &c« declared the 
refidue of the perfonal eftate of th^ faid Jofeph Waland 
belonged to his two fifters, Sarahs the late wife of the 
plaintiff, and Mary^ the wife of the defendant Luff* 
kin ; and that on the death of Sarab^ the wife of the 
plaintiff, the fame furvived to the defendant Mary 
huffkin. 



Douglas V. Clay. ' %i Feb. 1767. 

(Reg. Lib, A. fcl. 126.) ~"~ 



JOSEPH Hdnkin died in 1764, having made his will^ After 4 decree 
J and the plaintiff his executor, who proved the ':i:,^^\f^ 
will, and poffeffed his teftator's eftate : the teftacor ^^^^l^^'^^^^^^^ 
being indebted to the defendants and others, they filed f™™ procce<iing 

o • ' at law for hu 

an amicable bill on behalf of themfelves and the reft debt.. 
of the creditors oftheteftator, againft the plaintiff in 
this caufe, his executor, for an account and fatisfac- 
tion out of his affets. 

That caufe was heard on the third of July 1 766, 
and an account of what was due to the plaintiffs and 
the other creditors of the teftator was direSed, with 
the ufual advert] fement, and likewife an account of 
the teitator's eftate, and an applicatioa of it* 

The 
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D^^kuw^oaj. The Mafter proceeded under the decree, and ad- 
' veitifed for the creditors to come before him. Some 

of them did, but the plaimifiB in that caufe, and the 
defendants in this, omitted fo to. do : and in order to 
gain a preference to the other creditors, brought 2Xh 
a£tion at law againft the plaintiff as executor, for pay* 
ment of their debts ; and threatening to proceed to 
judgment, the plaintiffin this cafe filed his bill for an 
injunftion to (lay them. 

The defendants put in their anfwer, and thereby 
infifted, that their names in the bill fuggefted to have 
• been filed by them, was without their confent ; and 

admittted that they therefore were proceeding at law 
to recover their debts, and to obtain judgment, and 
hoped they fliould not be prevented. 

The plaintiff this day,^2ift February 1767, moved 
for an injundiofi to flay the defendants from proceed* 
ingat law againft him, for and couching any of the 
^natters in queftion ; which, &fter hearing Counfel oa 
both fides, Lord Camden C. ordered accordingly until 
furtl}er order* 

The defendants having filed Tuch bill ti before ftatc^, far an account of ^be 
tciUcor's effcAsy and payment of their debti, and having a decree for that purpoTe^ 
ipight they not be faid to have made their election to propeed in this Court, at wa« 
bdd by Lord Hardvficke C. in F^rnhgm v. Burroughs, 13 AUrcA 1753 ? 

J.D, 



3 March 1 J67. Ex parte Bfnfon\ 

^HE Mafter, upon reference, having certified it to 

be his opinion, that an infant was not a truftee 

within the aft of the 7th of Queen Ann^ ^titlecL 

I' An siQ to ens^ble infants trufteea or mortgagees to 

wnvey ;*• 
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convey :" upon the report being brought before the fi« parte ^m^.. 
Court, Lord Camden C. was of opinion^ that the infant "' 
was within that ad, and dire&e4 him tq convey pur* 
fiiant to it. 



l^uckly V. Buckeridge. »♦ **"^^ «7^^ 

— >i ■ 

Vf OTioN on behalf of the plaintiff, an in&nt, to re^^ 
ftrain the defendant, the executor, from receiv* 
ing any more of the perfonal eftate of the t^ftator, a^d 
the rent3 and profits of the real eitate, and for a re. 
ceiven 

Lord Camden C. would not make any older on th$ 
inotion, but dire£i:ed the frocbein amj to pay the cofts 
(f the application, 



|:x parte 5«r/(???. aiManA.rs,, 

See fupr. 394* 

n^ilE Maftcr being of opinion that an infant was not *"*^ ^^*' 

a mortgagee, or truftee, within the (latute of 
Queen Ann^ the queftion was^ in what manner the 
parties were to proceed ; whether by exceptions, qr 
by applying to refer it back to the Mailer to review 
his report. 

Sir Thomas Sewel M. R. faid, exceptions did nqt 
lie to fuch reports, the reference to the Mafter being 
to ftate his opinion: that the proper mode ^vas, to 
bring it on by a petition ftating the report, that the 
Court might judge of it. It was done accordingly ; 
and the Court being of opinion he was an infant within 
the ad^ dire&ed him to convey. 

Cough 
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aS July 1767- Gougb V. Botevcl. 

^l\n^tmto'' TPHis caufe came on the above day, on the equity 
difpuie a will, referved after a trial at law, on an iffue (^vifavit 

c(Vaiii!(heH, he vel fion \ and a verdid in&vour of the will. 
Yaw Mdm ** The heir at law was plaintiff in the caufe. The only 
Shfbca queftion was refpefting cofts. Mr.rorke was Counfel 
defendant. for the plaintiff^ Mr, Attorney General DeGreyy Coun- 
fel for the defendant. It was argued for the plaintiff, 
that cods were, difcretionary; that heirs at law were 
favoured : and though the Court would not give an 
heir at law his c6(h, it would not direft him to pay 
cods. 

Lord Camden C. — Coils, it is true, are difcretionary, 
and the giving or not giving of cods will depend upon 
the condud of the parties. There is a difference 
where an heir at law files a bill to fet afide a will ; and 
where a devifee files a bill againft an heir^ at law in 
order tq eftablifh a will ; he is brought into Court, 
and being brought here, he may make the beft de* 
fence he can. 

That diflin£Uon was taken by Lord Talbot C. in 
Luxton V. Stevens y Trin, 1735, 3 P. fVms. 373. j and 
by Lord Hardwicke C. in Blinkhorne v. Teaji^ 28th 
OSloher 175 1, i WiU. 285 ; 2 Vef. 27 ; by Lord 
Keeper Henley in, John/on v. Gardner^ 29th Aprii 
W Sii?r. 1758 (^) } and by Sir Thomas Clarke M. R. in Beau^ 

mont V. IVhiton^ October 1758 : therefore let the bill 
be difmiffed with cofls both at law and in this Court. 



Strode 



A. D. 1767.] IN CHANCERY. ^p- 



Strdde v. Wtncbejlir. »5 J"'y T767. 

l.ord Camden C. 

^HB tcftator haddevifed ab/olutely to Mrs, Ge^agA his Parol cviHrn« 
lifter, who made her will, and gave her property ^1^ o^rdelTfre 
to the defendant Wincbejler^ and made him her exe- «<*•«»"«<*» '« 

•^ prove her hfing 

CUtOr* only a truAre. 

Upon hearing this caufe on a bill by Strode^ who 
had married Mrs* Cough's daughter, for an account, 
parol evidence was admitted to prove her declarations, 
that part of what (he pofleifed was devifed to her by 
Ferdinando Paris^ though no truft was exprefied in ' 
his will, for the plaintiff Mrs. Strode^ her daughter. 



Varies v. Darley. n Nor. 1767. 

Ambl.653.S.C, 

TTiNCENT DarUy^ on his marriage with defendant ^ recovery nfter 

Elizabeth Darky, fettled upon the defendant £//- » ^i'U though 
xabeth Darley an annuity af 50 /. for her life, muing a view to con. 
out of certain lands therein mentioned, part of which the"judget,upJa 
eftate was called Langjlone. ^^X^T^.. 

He afterwards made his will, and thereby devifed tionofthcwiii; 

. ' ' and perron al 

his real eftates therein mentioned, called Battens, to prcpc^y, direa- 
thc defendant Elizabeth Darley, in manner therein g, wVh thTleaT 
mentioned ; and directed his leafehold eftate called '^^m^oU'^;!' 
Bends WalL which was always ufed and went with V"^^ "*^<'- 

' ^ r i_ ^*^ Stuatt V. 

Battens, to be conveyed to fuch perfons for whofe Tichborne, cited 
benefit he had devifed his eftate ciWtdi Battens. And * *'^"'*' 
he devifed to his widow the rents and profits of his 
chattel eftate, in cafe fhe chofe to refide at Battens ; 
and the ufe of all his houfehold goods, plate, and 
furniture at Battens, and ftock, quick and dead } and 

by 



iMMft 
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jyafhyw.DH,uy. fcy ^Jg f^id vj^iU dcvifed to his wife the eftatc called 
'~' Ldngjioncj part of the eftate out of which the annuity 
was to iflue. 

The teftatot, after making his will, by ^tLJ of 
ftrengthening and bettering his titlci fuffered a reco* 
very oi Battens i 

The plaintiff was the heir at kw of the teftator^ 
and the bill was brought to be let into pofleffion op 
the real eflate of the teftator, and for an account; 
infilling that the recovery was a reyoeation of the 
*ill. 

Upon the caUfe coming on firfl to be heard^ a caft 
teas directed for the opinioti of the Judges ; whether 
the recovery was a revocation of the will ; and further 
dire£Uons were rcferved« 

The Judges certified it was a reyoeation ; ahd upon 
their certificate it caiile on this day for further 
directions* 

Several queflions were made^ but the queflion ori- 
ginally in the caufe was fettled by the Judges' certi^ 
ficatCi 

The fecond queflion arofe on Bonds Wall^ a leafe- 
hold eflate» which, being putchafed by the teftator 
for its contiguity and convenience xoBattens^ and being 
always held and enjoyed with it, was direded by the 
will to be conveyed for the benefit of thofe who helct 
Battens. 

The plaintiff infifle'd^ that as he was now entitled 
to and held Battens^ he was alfo entitled to Bmdt 

lyaii: 

On the other hand it was infifled it was a leafehold 
eftate, and not affeded by the recovery ; and that^ 
tnafmuch a^ the plaintiff the heir had difputed and 

prevented 



|>revented the Will from having the intended eStSt^ he ^.^:^"^^'^^^ '^ 
Was not entitled to any benefit under it* 

Another queflion arofe as to the eflPeft of the devtfe 
of the live and deld (lock at Battens^ and the life of 
the teftator^s houfehold goods, plate, and furniture 
mt Baftem to the-defendant EUzabith^ in cafe fhe chofe 
to live there, as^ by the recovery and cerdficate of the 
Judges^ there was an end of that choice. 

Lord Camden C. declared, the teftatof having fu& 
fered a recovery after the execution of the will, the 
faid will, as to the devifes of the real eftate comprifed 
in that recovery, was revoked, and that the fame de- 
fcended to the plaintiff, the teft^tor's heir at law. 

His Lordfliip alfo declared that the teftator, having 
in manner before mentioned revoked in tdto, the dif^ 
pofition of his freehold eilate called Battens) the di^ 
region given by the teftator to convey his leafehold 
eftate, called Bonds Pf^alij for the benefit of thofe per- 
fons to whom he had devifed his faid eftate called 
Battens^ is confequently revoked alfo, and falls into 
the devife of the refidue of his perfonal eftate. 

And his Lordfhip alfo declared, that the devifes by 
the will to the widow of the rents and profits of all hii 
chattel eftate, in cafe flie chofe to refide at Battens^ 
and the ufe of all his houfehold goods, plate, and fur- 
piture at B^tensj ftock, quick and dead, were become 
" revoked by the revocation of the devife of the eftate it 
Battens, and that the fame confequently fell into the (.)Thif dec«» 
refidue <rf his perfonal eftate Ca\ #« reverfed m 

• V / to the laft pointy 

on appeal to the 
Houfc of Lordf 
in 1774. See 
Aabl. 654. 



4U0 lL£t>ORTS OF CA8£8 t> Geo. tit* 

iS July .768/ RiggtY.Sfhi, 

ill I ■■■ ■ 

whercatruftto ^oHN NUholas conveycd an eftate td truftees in 
in an infanr^ he ^ ill truft to felly and out of the purchafe money, 
tTthirthcT^- to pay incumbrances and other d^ts^ and the fur. 

tTenli^ct:;;!, P^"^ f^^ ^ig own benefit. 

ro corvey, but The grant contained a power of revocation fave at 
creed ro convey to patciculars ; he afterwards made his will, and ap- 
pur^fe!^"'**** pointed his daughter refiduary devifce and legatee J 
Ihe married the plaintiff Riggs^ and previoufly to the 
marriage, the eftace in the grant, adPter difcharge of 
the incumbrances, was fettled to the ufe of the huf* 
band and wife, and the iiTue of the marriage \ and if 
no iffue, then for the benefit of the hufband and wifey 
and the furvivor : there being no ifTue, nor probability 
of iffue, and the eflate having been difencumbered ; 
the plaintiff Riggs and his wife^ contracted to fell the 
eflate ; and the reprefentative of the furviving truftee, 
being an infant, they in March 1760, obtained the 
ufual order, to refer it to the Matter, to fee if the 
infant, was an infant truttee or mortgagee within the 
Statute of the 7th of Queen Atm^ entitled, " An AQ: 
to enable infants, &c. to convey/' The Matter re- 
ported he was an infant truttee ; but on the report 
coming before the Court for confirmation, Lord Cam- 
den C. was clear he did not come within the Statute, 
and faid, a fuit mutt be inftituted, for the purpofe of 
having the trutts decreed, which was done, and on 
hearing the caufe, the 30th June 1760, hisLordfhip 
decreed the contra^ to be performed, and the infant 
to join in the fale, when he attained the age of twenty- 
one } and the purchafer to hold and enjoy in the mean 

time. 

Keeling 
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Keeling v. CartwrigbU i^Feb-ttrtt 

■ ■ ■ <■• 

^riK queftion was, whether a commlffioner^s Cera- fj^^S te*»2 
ficate was conclufive, or v(ras to be confirmed ^s c«n^"»*^««* 
a report : it was ftrongly argued by Mr. Torke^ and 
Mi". Cox for the plaintiffs ; and Mr. ll^edderburne and 
Mr. Madocks for the defendants^ . . 

Lord Camden C. was of opinion, that it (hould b^ 
eonfirmed j and therefore orderejd it. ta be coiifirmed^ 
linleifi caufe ^ewn the firft fe^l before next tetni. 



XI April 1768. 



A 



one. 



•The age of the petitioner being difpute^, it was M»iurtoni. 
referred to the Matter td bnqiiire whether the pe- S"!"]^*??^. 

. 1 • * h«d attained th# 

titioner was of age, or not^ ' and notice was to be ««5 «f 
given to Sir yohn Dinely^ and others^ of attendiiig 
the Maft«r, and they were to be at liberty to cbntelt 
that matter before the Maften 



' Ma/on y.Polief. iSMayi^ei 

^ttE plaintiff and the defendant, had dealings toge- hadicfttb* 

ther, and there were accounts between them. ^I'^^t^'^^mt 

Above two years before the plaintiff filed his billj ih^ w|i'*"u ^'^i^ 

defendant left the kingdom, and went to, add fettled a«rfa^« f»**« ^^ 

in Spain, where he then redded^ liAuMiabtoidiai 

The plaintiff having filed his bill :lgamft the dtf. f>;Lt"tuc<^ 
ftndant, on the above day, moved upon an affidavit |^,fj;;*/i|'det^ 

VoLil. Dd ft ntinff tu appear under 

^ ib« 5 Q«* «* 
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Mofi^w.pMr. ftating the above fa&, and that he beKered the 
"^*'«'^'^" defendant continued to reiide abroad, to elude juP* 
tice; that his Lord(bip would, under the a& of 
5th of Geo. 2. c. 15. *^ to render procefs effe&ual 
againft perfons who abfcoad to avoid bong ferved,*' 
be pleafed to order the defendant tg appear by a 
given day. 

Lord Camden C.-r-The legiflature fn paffing the ad> 
(as appears from the preamble), meant to relieve 
a plaintitf", from the hardibip he had laboured under ; 
irho having a juft demand againft a defendant that 
had property in the kingdom, was till that time with- 
out remedy, if the defendant could not be found to 
be ferved, or abfconded to avcnd being ferved ; in or* 
der to give a plaintiff that reKef, the fai4a£fc ^ ena&a 
that if an affidavit fhould be made, to ihtfatitfa^m 
rftbe Courts that there |s juft reafoa to^elieve, that 
the defendant is gone out of the realmi or otherwife 
abfconded, to avoid being ferved with procels, (in 
other words, and which are fynomiraous, to elude 
juftice), the Court niay make an order, direding 
the defendant to appear by a certain day, &c.** 

I muft own I have £ane doubts on this z& of 
parliament ; it is very penal agadnft the parties : the 
grounds ate, that the dcTendant i» ekher gone abroad, 
or abfconds to avoid being ferved ; the defendant 
certainly doe& not abfcond, becaufe he is vifible ^ it 
cannot be faid he went abroad to avoid being ferved, 
for the phmttff ftates^ the defendant went abroad 
above two years before the plafntiff thought of filmg 
the bill } and by the ad of parliament, the defendant 
k to have been in the kingdom, within rwo yeara 

{(receding 



prefceAing the iiiiflg of the bill } ^^t ^^e t)j^ilti# M^jfw y. >«//«r. 
iwears, he believes the defendant continues abroad to ^ 

ehide jaftice: the affidavit to ht made Uadet thead^ 
k to b^ to the fkrisfadion df the Court ; if it be, the 
Court may make the ord^» Upon tdnfideratioii of 
^e #faoIe, t think I may order the deiBiidant ttf 
appeat ; and therefore let him appear to the plaintiff's 
bill, on or before the firft day of liexti 

[Bat fuery if vrat-ranted by, th« A£k ? There waf a iimitar order by Tir Lloyd* 
IC«nyon M. R. 19th June 1786, niove^ fa)r Mr. Scott, and founded oA ilk ailov* 
frieccdent^ but thcfe oibi bite been Ance exploded. J. O.j 



Aubrey ^i Ptfpkim ^^^j^ 

(Reg. Lib. A. fol. 68.) 



t76S. 



^kk plaintiff's late brother in 1757, ethployed tho* iwicitoHt tiiiti 
mas Edwdrds of Cardiff^ as his foliciton In u>btuildrarA 
4763, he deUvered a bill to the plaintiff which '^L^^^t'^t 
ti|ioonted to 1963/. and gave credit for monies paid ^e^fornfe^^* 
hini^ whereby thefaid bill was reduced to 1409/. iot baunceaiicgeri 
whidh Edv>ards required a bond^ but the plaintiff buu. ^^^ 
declining to give his bond, Edwards fedc the plaintiff 
word, unlefe he wonld execute a bond for the faid 
balance, payable with intereft at ^per tent, he would 
decline proceeding any further in his buQnefs: the 
i^nriff, therefore^ under that apprehenfion, was in«. 
duced to give his bond. 

Within twelve months afterwards, Edwards in-* 

fifted on a mortgage of his eftate, and being in pof« 

iefflonof the plaintiff's papers, and the plaintiff fear-* 

bg to be abandoned, executed a mortgage in 1764.. 

D d 2 The 
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Auhrg^v.PtpiiH. iTifi plaiBtiflF at the time of executing the mort^ 
*^ *'^"~ i^S^ never confulted his friends^ as to the juftice of 
the bills ; and being ad vifed they were unconfcionable; 
that feveral charges ought not to bare been made at 
all^ and others were unre$Ubnable } the plaintiff pre^ 
ferred a petition to Lord Camdin C. praying that the 
faid bill might be referred to a Mailer to be taxed. 

The matter of the petition came on this day to be 
heard. 

it was infilled on the part ol Edwards^ that the bill 
having been delivered, and the plaintiflF having exe-» 
cuted a bond, and mortgage, for the amount of it, it 
Was to be confidered as an account fettled, and allowed 
by him ; that it was not now to be opened, and con. 
fcquently was jiot taxable. 

On the part of the plaintiff it was faid, that al* 
though it were true the phuntiff had given a bond, 
' and executed a mortgage for the fuppofed amount of 
the bill \ yet that he was impofed upon, and was in« 
duced to do fo, from an apprehenfion of being de- 
ferted by Edwards^ who had been concerned for, and 
knew the affairs of the family ; that it was no unu* 
fual thing to pay a folicttor's bill, in order to get the 
papers out of his hands, and then to tax the bill '; 
that this was not more ; that the paying of a bill was 
not a bar to taxation ; that the bond and mortgage, 
were not to be confidered as a fecuxity for what they 
appeared to have given, but only for what might even* 
tually appear to be due on them. 

His Lordlhip adopted the plaintiflfs reafoning ; and 
&id further, that it was a grofs impofition. 

And therefore referred the bills to be taxed ; the 
plaintiff fubmitring according to the a£l, to pay what 

ihould 
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ihould be found due ; and his Lo.rdftiip reftralned ^^^cvv.?*^/*. 
Edwardi from proceeding againft the plamti£F or his . 

eftate, upon the bond or mortgage, or otherwife, in ^ 
refpeCt of the faid bill of coils, until after the taxa- 
tion ; and referved the qkieftion concerning intereft 
on the bond, and further diredions. 



WiUiamv.thAiftoi Bolton.^ Dec! .Vs.*" 

Dvke of Bolton y. Brewer. J ■ ■ 

'pHE bill in the firft caufe was to eftablifh the will ^oV^^^r'' 

and codicil of the late Charles Duke of Bolton ; jn«rum«m being 
to eftablith the deeds of the loth of June 1765 ; to «provifion ty . 
have the fpecific funds transferred to the plaintiff, as *'^** 
fpecific legacies ; to have an invencory of the piftures, 
plate, &c. in the teftator's houfes at HackttorJ, and 
in Grofvenor-fquare ; for an account of timber felfedt 
fince the death of the teftator i and for aq account of 
the ore, lying on a part of the teflator's eftate, at the 
time of bis death, a^d to have the fame qgnfid^red 4s 
perfonal eftate, 

The teftator by his will, gives feveral fpecific and 
pecuniary legac^ies to the plaintiff I\rown ; and the 
wife of the plaintiff Williams ; and limits his ef|ate in 
remainder to the plaintiff Joan Mary Pofilet^ 

By a deed dated loth June 1765, he difpofes of bis 
leafehold eftate in Grcfvenpr-fquare, and his plate, 
f.urniture, and pidures, &c. therein devifed, to truflees 
for ninety-nine years ; firil fox Mrs. Brown in cafe 
({le fo long live, and then he gives them over. 

Pdj Py 
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Sstz^'mkc ®y ^ ^^^^^^ ^^^^> ^***^ *^ **™® '^* ^*y of >«k 

of ^fi//«i> V. the teftator demiTes his eftate in TprJ^ire to traftacfc 

t,^JL^... for two thoufand years, to pay to the plaintiff Mr8« 

Broum 800 /• ayear during her life, and the fom of 

5000 /, and 600 A a year to Mifs Pavk^ till Af au 

tains twenty*one, and then 19,000 A 

By a third de^ dated the fame day, he grantf 
^00 /• a year to Mrs, Tb0rnBU^ 

The crofs bill was to have an iflue, to try the vlll 
us to the real eftate but fo as not to impeach th« 
bequells as to (he perfonal eftac^ ; and (ofet afide the 
frid deeds, for fraud, iippofition^ and undue Influx 
fnce, 

Qne queftion in the caufes was, whether the provi- 
iions by the deeds, were in addition to the provifioni 
in the will ; or were to be conQdered^ in part fatif- 
feclion of them. 

The cafes cited were, Emmery v. O^uld^ % Cb^cery 
- Reports ; Lanoy v. Lanoy, ScleS Cafes in the time of 

Afef* 771- ^*?i ^ord Kingy p. 48(^7) 5 Hale v. A6ton^ % Chan* Repori^Sg ; 
Jfjon Vf yefcn^ % Vern. 255 ; Thomas v. Keymis^ a Vem^ 
348 ; Bruen v. Bruen^ 2 Vern^ 439 ; Copley v. Copky^ 
I P. Wms. 147 ; Hartop v- fVbitmorey 1 P, Wms. 681 j 
l^ayor of London v. Ruffel. Finches Reports y 290 ^ 68 1 ; 
Lord Pawlet y. Lzdj Pawlet^ a Chan. Reports 286; 
Job/on V. Scudamore^ Reports in time of Lord Kin^^ 63 j 
prudenell v. Lord Boughton^ %. Atk. 268. 

Lord Cqmdei C. — There arc feveral queftions in 
thefe caufe<? ; the firft relates to fraud, impofiiion, and 
undue influence, as to which there is no proof j[ 
therefore let the crofs bill, fo far as it feeks to fet 
afide the three deeds on the ground of ifaud, and 
impofiuon, ftaiid difmiQe^i * 

The 
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The fecond queftion, arifes on the will, and deeds } ^f^rpukl 
whether the plaintiflFs in the firft caufe, are entitled to %^*;;/^ 
the provifioDS under the will, and deeds \ and if only ■> 

under one» under which ; and as to that point, I atn 
cljear the plaintiffs are entitled only under one ; and 
that is under the deeds, and not under the will. 

As to double portions, the law is clear and fettled^ 
that the latter provifion, is a fatisfadion of the former* 

Where a fum is given to a child being a debt by 
nature from a parent to a child, it is then a portion, 
the father being a debtor; but where it is given by a 
collateral relation, it is not fo. 

Sbudally. Jekyll(a)^ is a cafe in point; the cafes («}i Atfc.5iS. 
ftated related to portions. 

Did it ever come in queftion on a wife's double 
portion I' . 

Whether there is any cafe or not, I (hould certainly 
carry it to the one, as well as to the other.. 

Where a provifion is made for a wife by one deed, 
and a portion or provifion is made by another, and it 
is not exprefled to be in addition to the firft, it cer- 
tainly will carry a prefumption, that the latter was 
intended in fatisfadion to the wife of the former* 

And I am of opinion, that the provifion for the 
plaintiff^ by the deeds, was intended in lieu of the 
provifions made by the will ; and that the plaintiffs 
muft be bound by the difpofition tinder the deeds, 
and that the provifion thereby made for them, is to 
be deemed a fatisfa&ion for what is given to them 
by the wilt ; but as to the limitations over of the real 
eftates by the will, I am clear they are not excluded 
by the deeds, . 

D d 4 Cibfin 
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W B UJii II ■ Bumjled y. Stiles. J 

pond ct«<Kr9r< ^HE^E caufes came before Lord Camden C. on two 
r«''i^ft'bIJond fe^« of exceptions, to the report of. Peter Holford 

fhepcnaitietof Efquire, ODC of the Mafters of the Cpurt: the firlt 

their bondf . ^ ' 

VHifufft |>y William ^umjied plaintiff in the fecond caufe j the 
other fet by J^athaniel Ire/on z creditor, who ba4 
^ome before the Mafter under the decree. 

The plaintiflF BumfteiTz were firft, for that the Maf* 
|er bad allowed him, only the fum of 1 230/. 1 9 /• as 
bU proportion of the principal and intercft, on a bond 
fP^ptioned in the fourth fchedule, to beardate the pU) 
pf 4fril 1724} apd on which judgment had been 
entered up in Eajler Term 17409 the faid Maftef 
jiiaving allowed oply the penalty of the faid bond, 
whereas tb$ Mafler ought to have allowed the fum pf 
1900/. I /• lid. being the faid Bumfted^s proportioxi 
of the principal and interefl^, computed to the 2otb 
jpf i^ovemifr then ne^t ; Secondly, for that th^ MaC* 
ter had allowed the penalties of three bond$ entered 
Into by the teflator, to Thomas Bumfted deceafcd, in 
fbe feveral' penalties of ^00/. 400/, apd ^fiol. condi<» 
t ion, for the payment of 200 /. 200 /, and ^40 L \ where^ 
us th^ Mafter ought to have allowed the faid feveral 
principal fumi of 200 /. 200 /. and 240 /• with intereft 
for the fame, after the rate of 4 per cent, from the 
dates of ib? fai4 bonds, to the aotb of November 

I'he e^ccf ptlon$ of Ire/on were firft, for that iho 
Maft^ had not allowed him intereft on the fum of 
}H^h f'^f ^Wfb li? h»d obtainc4 ? judgment in 
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AGcbaelmas Term 1741, in an adion of covenant Gihfinv.Etgr^ 
broken againft Sir Francis Hojkins Stiles as admini- S/''"^^'''*' 
ftrator, with the will annexed of the ttd^tor Benjamin -— ^— - 
'JV^invi ; whereas the Mafter "ought to have allowed 
Urn the faid L'efM, lawful intereft on the £dd fum of 
1344/. from the iSth of December 1741, when the 
final judgment was figned* 

Secondly, for that the Mafter had not allowed htm 
the laid /r^on, intereft on the fum of 58/. 41. 4k/« 
for which he had obtained a judgment of Michaels 
nuu Term 1 74 1, in an a£Uon of trefpafs on the cafe 
upon promifes } whereas the Mafter ought to have aU 
lowed lawful intereft on the iaid 58 L ^s. 4d» from 
|he 1 8th Deeemher i74i> when final judgment was 
entered up. 

• Thife exceptions were arguing on the.Tth, Sth^ 
15th, and a2d Aprils 1769 ; the Attorney General, 
the Solicitor General, and Mr. Graham^ were Counfel 
for the exceptants ; Mr* JVedderburney Mr, Ambler^ 
JMlr. Madocksy and Mr. Perryn^ for the other parties. 

Lord Camden C, overruled all the exceptions, and 
was fo clear, that he wi&ed he had been warranted 
)n making the exceptants pay cofts : his Lord(hip 
relied m\ich on x\[p cafe of Bromley v. Gooder^ 4th 
November 1743* in ift AtL 75. where Lord Hardm 
wcke C in directing the Mafter to compute intereft 
<m the bonds, notes, &c. of Sir Stephen Evance^ car- 
irying intereft, adds, but on the bends no intereft^ beyond 
^b( penalties tljuerecf, 



Xbotold 
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i> April i7«9. TborM V. Charhtte Hej, 



Tbe derendant 



Mbed a mm, ^H£ defendant bebg indebted to the pfadatiff^wd 
fca^T *kncw,ta otbeTS, With a view to cover bcrfelf againft crc- 
marry her for^ ditow, agreed to givc a man (faid to be an Irijb chair- 
fcreening her mao), a funi of moHey to marry her ; he accepted the 
Thrcc^R c<^' propofal : they were married at a church in the city ; 
V^iou!^nd they parted at the church door» and had no further 
Xn^blli" intercourfe. 

brought by on# jhe pladntiff filed his bill againft her, to be paid imd 

^a diicov^^l' fatisfied the demand he had on her, as an nmnanied 

illlfifSr*"**^ woman, and for a difcovery: Being ferved with a 

fubpoena, and not appearing, an attachment ilTned 

againft her, and (he was taken upon it. 

On the 13th oi April 1769, (he applied to be dis- 
charged out of cuftody, with cofts ; and that the at« 
tachment might be vacated, in(ifting (he was a mar« 
ried woman ; that the plaintiff was informed of it^ 
and therefore the attachment iflued irr^ularly; and 
her couafel alleged, that had (he ajqieared, it would 
have been too late to have objeded to the propriet/ 
of the bill, and cited two cafes. Trovers v. Budtkf^ 
W I Wilt. a«4. 8th Fekruary 1 749(tf)» and Jamingbam v. CAj/J* Hilary 

l^U^i:^,, Tim 1746-7 iiO' 

Lord Camden C (Sir Tbomas Se%oei the Mafter of 
the Rolls . being z]&> prefcnt, and confolted).— *Tho 
principal matter in this bill is to difcover wlmher thd 
defendant is married, or not. His Lord(hip then 
ftated in what manner the marriage was efieded : from 
^he time of the marriage, (he doth not mention one 
word of co-habitation : it is evident from her own 
account, the marriage was bad with » man^ whofe name 



AJ>.i'j6f.} IN CHANCERS. 41 C 

flif htrdly knaws^ merely wkh a view to C6ver her ThrMr. v^jr. 
agaiaft creditors j if the objeftion were to be allowed — ^'"^"•^ 
upon tbefiagle affidavit of the woinan>every fuit againft 
a woman for dtfcovery would be prevented : to va- 
cate the attachment, would be a denial of juftice : if 
file deny the plaintiff's allegations by anfwer» the 
plaintiff hath aft opportunity of examinmg witneffes 
to fisdfify ir. 

The Gonfequence will be, (hould I vacate the attach- 
ment, the plaintiff and every other creditor will be 
barred at law : I think the fuit proper ; therefore I 
frill mak^ no order for vacating the attacbasnt* 



Lamplugb V. Lamptugb. ^ <,«,»?,** 

John Fcfier Lamplugkv. Cox. \ i^y^i^^^ 

Cox Vr John Fofitr Lan^It^b. 



! 



nrH£ queftion in this caufe arofe on tl^a iecond, and secunnet ftt 

* third fuitS. .fide being un- 

I, • 1 <. ■ 1 m coniciooable «n4 

The bilU in the fecond caaie, was by John Ft^ epprd&ve, Md 
iMtnplugb^ to have an account taken of all fums of "^1^^^^% 
money, really and band, fide advanced by the defendant ^^e^tJ^M 
^ames Cox to the plaintiff, and that upon payment of ^i^**^** 
what ihould be found due with intereft, from the time 
of advancing the fame» all judgments, bonds, and 
other fecurities, which the defendant Cox had ob- 
tained fr m the plaintiff, might be delivered up, and 
be declared to have been obtained by fraud, impoii^ 
tion, and mifreprefentation ; and that the defendant 
Cox might reconvey the ^ftate free from indimbrances; 
a^d thp plaintiff ftated the foUowmg 99fe : 

Thar 
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UmfiMgMttMi That in the year 1742, he wrote in the office ef 



▼. Cor et al. 



yohn Rayntr an attorney at law, for 12 /. a week, at 
which time the defendant Cox, was an aiticled clerk 
to tbe faid Rayner^ and knew that the pUuntiff was 
entitled to a confiderable eftate on the death c^ his 
mother. 

That the plaintiff afterwards marrying, went into 
Torkjbire^ and continued there till 17549 when har« 
ing two children to maintsun^ and having no more 
than ^o/. a year, which was allowed him by his mo* 
ther, and being in debt, he came to town, and ap- 
plied to his old acquaintance the defendant Cox. 

That Cox knowing his dlftreflfed circumftances» 
and the eftate he was entitled to on the death of his 
mother, who from her age was not likely to live more 
than three or four years, propbfed granting to the 
pkuntiffan annuity of 100 A upon his giving a bond 
for 1 550 If with intereft at 5 per cent, and to allow 
him Cbx 5 per cent, for infurance ; and Cox was to 
execute a bond to pdy the faid annuity. 

That the plaintiff being greatly did raffed in his cir* 
cumftances, and fearing to be arrefted, and relying on 
the integrity of Cox, was prevailed on to execute a 
bond,' dated 21ft December 1754, for payment of 
1550/. and intereft out of the faid eftate; and an- 
other bond for payment of the fum jdemanded from 
the plaintiff for infurance, with a warrant of attorney 
to confefs judgment, which Cox entered up : that Cox 
alio prevailed on the plaintiff to exe(:u:e a mortgage 
of his eftate, and that Cox at the fame time en- 
tered into a bond, to fecure the annuity of 100?. to 
4)e paid quarterly^ which was all the fecunty the 

plaintiff 
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plaintiff had for payment of the annuity, Ox having L^i^k^tL^ 
no eftate^ ^' 

That the plaintiff being entirely under the bfluence 
of C^x, Cox on the ift day of January 1756, drew 
out an account, in which he made the plaintiff debtor, 
to him in 1550/1 the principal fum, 79 /« 12 Sm 4i/« 
for intereft,, 79/. isj. 4^4 infurance, with other 
fums, faid to have been advanced to the plaintiff, 
making in the whole 1077 /. 7 j. 9^. which accounta 
C$x prevailed on the plaintiff to fign, and to give him 
a new bond for that fam, with a warrant of attorney 
to confefs judgment ; and alfo another bond, taking 
notice, that the plaintiff was only tenant for life, 
expedant on the death of his mother, to allow dm 
5 per cMi. for infurance, and alfo to execute a mort- 
gage for the fame. 

That in this manner Cox proceeded yearly, until 
the demand as claimed by him> amounted to 7000/. 
to be relieved againft which^ the plaintiff filed his 
bill. 

The defendant Cox by his anfwer, infifted on the 
juftnefs of his demand ; that ic was free from fraud, 
impodtion^ and undue' influence; and particularly 
infifted, that although he paid no money for infur- 
ance, yet as he ran the rifquc, he ought to be confi- 
Jered as the infurer, and to have ah allowance for it. 

And by his bill, prays to have the faid John Fojler 
Lamflugh*% eftate, and intereft fold, and thereout to 
be paid what is due co him on his fecurity. 

On hearing thefe caufes, LordCamJenC. was clearly 
of opinion, that Cox not having paid any money for 
infurance, was not entitled to an allowance for infur- 
ance i and declared that the contrail for the purchafe 
6 , of 
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^'gH^r*^'^*!- of the amtuiiy o( toot, for the fife 6f tihe ptaimiff', 
'• ought to be fet afide» as unconfcionable and oppr4ffive% 

and obtained by Cox^ by taking advanUge of the po- 
verty 2xA diftreflfed drcumftances of the plaintiff; and 
oniered all the deeds and fecuiitieft, except the moftt* 
gage of the ift of January 1 756, and the two jodg^ 
iiientB, to be ddivered up to be cancelled ; and die 
faid mortgage and two judgments to ftand as a leciu 
rity fw what fhould be found juftly due from the 
plaintiff to Gf^r. 

The Mafter to take an account of alt fum» Yeally 
advanced and lent by Coa to the plaintiff, and to 
compute intereft from the time of advancing the fame 
at 5 per cent. 

And upon payment of what ihould be found to be 
due. Cox to reconvey^ 

The plaintiff^ to pay the other defendants their 
cofts{ Ctf^i^ to repay the plaintiff thofe cofts; alfo to 
pay the plaintiff his coils ; and Cax^z bill difmified 
with colts. 



19 June and Attomcy General v. Downing. 

S July 1769. 

i^^\^c: giJ^ Jacob Gerrard Downing, was feifed and poflefled 

' ■ of freehold eftates, of leafehold eftates for terms of 

£aSTw°i^ years, and of copyhdld eftatcs, not furrendered to the 

ftiade befort the jjfg Qjf hjg y^wx j^d of eftates purchafcd after the will. 

Stat. 9 Geo. a, ' r i 

isgfoud; udit He made his will dated the aoth day of December 

buirdj^nde^oduw 17179 and thereby devifed all his manors^ lands^ 

»!ghtX*trHcS tenements, and hereditaments, whereof he was feifed 

lutocccution, f gj^jg Qf inheritance or freehold, to the Earl 

on a £r;uit or a y ' 

charter from tbt pf Qarltjle^ Lord LetcbmerCy John Pedte/^ and Robert 
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fijym^ tp lh« vfe of bU coufia Sir Jac^ Gbrrefi At^omeyOcnf 
Downing for life ; with remainder to bis firft and other Z^^**' 
foDM in tsdt mtti ; iidth remainder to Tbonuu Barnar^ 
dykn, and his hdrs mak^ in the fame ftri£t manner) 
wth wmainder to the faid tr»ftees^ and their heirs 
in tmft to pnrchafe with the rents and profits^ 
the inheritance of fome piece of ground in Camkridge 
proper for the ere Aing oif a ooll^e» and to (mild all 
fuch hoiifes» ereftions^ and buildings, as fliould be 
fit for that purpofe; which college Aould be called 
Datvmt^ Collige ; and to obtain a royal charter for the 
foundkig of fuch col^ge» and incorporating a body 
eoU^giate, by that name in the Unirerfity oiCamlridge^ 
which fliould confift of fuch head, or governor of 
govemorSt and of inch felkyws, fcholars^ members, 
and other perlbns for the time being ; and fliould be 
maimainedy gorerned, and ordered^ by fuch laws* 
ruho, and orders^ and in fuch manner, smd Ihould be 
pfofelfed and taught fuch ufefiil learning, as hia laid 
truftees and their heirs» with the coafent of the Arch« 
bifiiops of Canterbury and Tork^ and the Mafters of 
St. John and Clare Hallj ui the Univerfity of Cam* 
iridge^ in being at the founding the fame college^ 
ftottid dired and appoiot ; and from and after the 
founding and incorporating fuch college, or body 
eorposate, the faid truftees and their heirs, fliould 
Stntdf and be icifed of all and fmgnlar his manors, 
Jcc« in truft for the fiod collegiate body, and their 
ibcceflbrs for ever : and be gave hu leafehotds upoai 
the fame trufts. 

In ty2i, the truftees conveyed back to Sir Georp$ 
til his eftates* 

Sf 
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Arromey Gene- Sir Georg0 died Oil thc loth JuHet 17499 Icxvuig 

Sir Jacob and all the refnainder-^men bebg dtad 
withoue iflue, an information was filed, to have the 
will of Sir G^^r^^ eftabli(hed, and the trufta per^ 
formed; and was brought againft la,dy Mowmng^ 
' who was the widow of Sir Jaeot, and derifee of sdl 
his eftates ; and againft the heirs at law of Sir George, 
and of Sir yacob. 

Several queftipns arofe in the; caufe, the firft and 
principal queftion was, whether the devife of eftates in 
mortmain to eftablifli a college, was illegal^ and void* 
Upon this queftion. Lord Nortbingtm C. called to 
his afliftance Sir Thomas Sewel M. R. and Lord Cam^ 
den, the Chief Juftice of the Common Pleas* 
This queftion was branched into three points. 
ipferfonMcftatc^ Fir ft.— Whether the truft y^as ill^l, and void. 
bcfultmt '"!!:' Secondly. — If not illegal, and void, Whethar it 
iri'cr mak'rgfhc was not contrary to the policy of the reahn, and of 
will, do not pals fy^i^ ^ nature and under fuch circumftaftceij that thit 

nndcr it. * * 

Court ought not to ai&ft it. 
Copyhwid not Thirdly. — If it were illegal and void^ and of fuch * 
^^ru"fo7uie'' nature, as that this Court would not affift the truft^ 
Ihil hdr!""*^ ^ tifhether this Court will nor apply it to fomc other 

charity ejufdem generis^ 
KepobHcatioa ^' ^^^ ^^^^ °^' '° ^^ aflfeSed by the Statute of tht 
2iir^d" h«o 5^^ oiGeo. 2. having been palTed fubfequettiy tpthft 
Mt ' making of the will i and that it was a truft that 

might be carried into executicmj if his Majefty 

would be pleafed to grant his chaner for that 

purpofe* 

Ani 
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And as to the petfon$ who ihould apply to the Grown Attorney Genc« 
and ihould have the regulation of the charity, it wag '^'^"'^' 

held that the heirs at law of the teftator were the 
proper perfons. 

The other queftions in the caufe, (tood for judg* 
ment till this day (a). «^ J°*3^ '^^^ 

Lord Camden C. — The principal queftlon being de* 
termined, the remaining queftions are, • 

Firft. — Whether the annuity to Mrs. Bagnell is 
charged on the real eftate only. 

Secondly. — Whether the leafehold eftates, renewed 
after the will, and before the teftator's death, pafled 
by the will. 

Thirdly. — Whether the copyhold eftate not fur^ 
rendered, pafled by the will. 

Fourthly. — Whether the codicil is a republication 
W the will } £b as to pafs eftates purchafed after the 
will. 

As to the firft queftion, whether the annuity is 
charged on the real eftate, in exemption of the perfo- 
nal eftate ; .nothing but the apparent intention of a 
teftator will exempt his perfonal eftate. 

An annuity I confider as a legacy ; the perfonal ef- 
tate is the natural fund for anfwering it, and nothing 
'can exempt the perfonal eftate, but exprefs words or 
implication. 

There are no words in the codicil that will bear that 
conftruftion} this annuity is only a charge on the real 
eftate, in cafe the perfonal eftate be not fufGcient ; , 
and therefore the perfonal eftate muft be firft ap^ 
plied. 

The fecond queftion is, as to the leafehold eftates, 
whether they pafs by the will; this is fettled in the 

Vol. L £ e cafe 
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Attorwy^Gwe. cafe of Ahiey V. Miller^ in Atkins («), by Lord Hard'^ 

- , ^\ ■ J^' w/r*^ C. which I adopt ; therefore thefc leafes maft 

(•) a Atk. 593. go to the rcfiduary legatee. 

The third queftion rerpeds the copyhold devifed 
to the charity; but which the ceftaior did not furren* 
der to the ufe of his will ; whether the Court will 
fupply the dcfca of the furrender, for the benefit of 
the charity ; I am of opinion it will not, and that it 
xnuft defcend. 

The lad queftion refpeds the republication of the 
vAW by the codicil, fo as to pafs the after-purchafed 
eflate; and as to this point, the cafe of Liit^nr^ 

CiUiim.p.c, Lady Falkland (b)i and Lady Lanfdown\ c^t. Rep. 
-£?• '<5> 10' Mod. 96, are applicable ; and I am of 
opinion, the will is not repubiiflied by the codicil ; 
becaufe there is nothing in the contents of the codi« 
cil, that indicate an intention of the teftator to repub^ 
lift it. Beckfordw. Pannin, ift RoUs Abr.\ Alfordr. 
Alfordi 2 Vern. 209, and 3 P, Wmsn 16% j Attorney 
General v. Barnes^ 2 Vern. 597, and 3 Cban. Crfes^ 
81. 150 J Lord Lanfdowne^s Cafe, 3 Chan. Rep* *79 > 

^ul^^ 5/^«rf V, Berrier^ 2 Jones, 135 (r) j Acberiy y. Vern^s^^ 
JP.IVms.jS^' 

A codicil ^11^ a codicil, doth not aft as a republi^-i 
cation of a will, unlefs it contain exptefs words, or* 
words of implication, that the teftator meant it as 
fuch. 

The codicil on which the queftion arlfes, doth not 
fpeak an intention in the teftator to republifli the 
will, nor is fo tnixt with the will, as to make it con* 
iequential. 

As to the queftion, who faath the right to condnd 
the charity, I am of opinion, the heirs at law have the. 
beft right to have the c(xh1u61 of it. 

Declare 



Geoe* 
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Declare the Will and codicil well proved ; and that ^"^rncv 

_ 1 1 • 1 V . • - ^ ral V. i?©' 

the trufts olight to be earned into execution, in cafe .^ 
the Sing (halt be pleafed to grant his charter to incor^ 
pdrit^ the edlege, and his royal licence for fuch in- 
corporated college to take the devifcd premires in 
mortmain; and let the heirs at law be at liberty to 
apply to the Crown for that purpofe^ 

And declare the freehold premifes purchafed after 
making the will, did not pafs by virtue of the codicil^ 
ftre will hot being thereby republifhed. 

And declare that the leafes which were renewed, or 
ijrere run out, after making the will, and before the 
teftator's death, did not pafs by the will, but fell into 
the refidue of the tfiftator's perfonal eftate. 

And declare^ that the copyhold eftate, not furrender* 
t& to the uCe of the'teftator's will, defcended to the 
teftatot*s heir at law^ living at the time of his death* 

Audit being fuggefted, that there were feveral build* 
ings on part of the devifed premifes, fo conftruded, 
as to be made moveable from place to place, it was 
teferred to the Matter, to enquire what was the na* 
ture of fuch buildings, and to report his opinion, and 
dll drcumftances to the Court. 



ll July 1769. 

Dufbur V. fereira* 



A mutusil will 

^T*«iB caufe ftood this day for judgment* Ja wife"if w- 

The cafe on which the principal queftioh arofci re^lokldTointiy; 
h6od thtis : Mrs. Camilla Rancer, the wife of ^S^nmicr 

Rancer^ being entitled to a legacy under the mua bc'given to 

•^ -, o ^ the other paittr 

£ea will or fuch rerott* 



tieti* 
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Duf(nin.Pereva. ^\\\ q[ hgj Quxxt I flic and hcT hufband agree to make 
a mutual will, which they do, and both execute it. 

The hufband died ; the wife pf oved hk will, and 
afterwards made another wilL And the queftion ^^^ 
whether it was in the power of the wife, to revoke 
t)ie mutual will. 

Lord Camden C. — This queftion arifcs on a mutual 
will of the hufband and wife ; the will is jointly exc. 
cuted by them. 

What the wife difpofes of, is the refidue of. her 
aunt's cflate, given to her by her will, 

I do not find the cafes go fo far, as to ponfider a 
legacy to a wife, as excluding the hufband by impli- 
cation ', but there is no occafion to determine that 
queftion. 

The queftion is, as the hufband by the mutual will 
aflents to his wife's right, and makes it feparate, whe. 
ther the fi^cond will by the wife is to be confidered 
as void. 

It ftruck me, at firft, more from the novelty of the 
thing than it's difficulty. 

The cafe muft be decided by the laws of this coun- 
try. The will was made here j the parties lived here ; 
and the funds arc here. 

Confider how far the mutual will is binding, and 
whether the accepting of the legacies under it by the 
furvivor, is not a confirmation of it. 

I am of opinion it is. 

It might have been revoked by both joindy ; it 
might have been revoked feparately, provided the 
party intending it, had given notice to the other of 
fuch revocation. 

But 
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But I cannot be of opinion, that either of them, Dyffmfy.^eriir0, 
could^ during iheir jdJnt lives, do it fecretly ; or that . 

after the death of either, it could be done by the fur- 
vivor by another vnW. 

It is a contraft between the parties, which cannot 
be relcinded, but by the confent of both. The firfl: 
that dies, carries his part of the contraft into execu- 
tion. Will the Court afterwards permit the other 
to break the contraft ? Certainly nor. 

The defendant Camilla Rancer hath taken the bene- 
fit of the bequeft in her favour by the mutual will ; 
and hath proved it as fuch ; fhe hath thereby certainly 
confirmed it ; and therefore I am of opinion, the laft 
will of the wife, fo far as it breaks in upon the mu- 
tual will, is void. 

And declare, that Mrs. Camilla Rancer having 
proved the mutual will, after her hufband's death ; 
and having pofleffed all his perfonal eftate, and en- 
joyed the intereft thereof during her life, hath by 
thofe ads bbund her aflets to make good all her be. 
quefts in the faid mutual will ; and therefore let the 
necelTary accounts be taken. 



E e 3 Attorney 
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15 Nov. 1769. Attorney General, at the relation ^. 
^^^^J^^' of the Matter and Scholars ofMAformaat, 
FembrohHaU^ Cambridge^ -3 

AKQ 

Sarah Parkin^ David Sharps^ Grace *> -^ finiAanM^ 
his wife, and Charles Adamfofh • 5 ^^^ 
(Reg, Libt A. foU m.) 

Aeqjjrhoid npHjs {leverend Richard Parkin having been cdu* 
Pembroke Haii» cated s(t the faid College, and having no ifiue^ 
&YTng"bfe*n7Jl'r on thc ifiYioi J uTie 1759, made his will, of his own 
vfeSwu^ writing (which was duly executed), as follows: « I 
c^^*to1j^fu T 8^^^ ^^^ bequeath to my ftfter Sarah Parkin^ my 
plied by the heir jjo^fg and ftechold lands in Buion Bendinchj in JVbr. 

?t law, to whom - ,./. • «. « ««- n -n ti * ji 

thetcttatorhad ^J/yt, for life ; and after to the MufteT, Fellows, ana 
•eiutes, liort- Schohrs of Pmhroke Hall^ Cambridge : Alfo, I give 
Sfuri's" b^'y to her my copyhold lands in fVeJt Durham, for her 
the" fafd Collie 'if^ only (which he had not furreiidered to the ufe of 
fume of which ' hls will) J aud on condition (he fettle the fame after my 
in by thete(b- death on the aforefaid Hall, and give fuch fecurity ia 
pa?d*vo1u°miuy, ^ month after my death fo to do, as the faid Society. 
j;;^^/;;^,°'J'.*;y^' fhall fee proper ; othcrwife, I give the fame to ih^ 
money fo ciued faid Maftcr, Fellows, and Scholars above mentioned 

m and paid, dc- 

cUred 10 belong j^t my death. 

witMntcreT' And taking notice, there were due to him, opOR 

froS ihlTtc?!- mortgages^ bonds^ and notesy feveral fums of money,^ 

pJrcenf 'see^ ^Wch he particularly fpeclfied, and the ferfom fhm 



Ford v^Pieming, ^hom ducy hc pTocccds thus : "= And out of the intereil 



pci 

Foi 

'.Wmi.ii6QV 

to 2x\kfrom thofe mortgages, bonds, and notes, I give 
to my iifter Sarah 6q A per annum, upon condition (he 
doth not marry ; but if (he doth, or z&z in any man^ 
MX (0 coQtroyerc my will, or make any foribqr cfaum 

or 
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or demandi then I revoke all that Is hereby gireil to AnDm«yGeittnii' 

her." And then, out of the intere(b of the- fame ""' 

funds, he ghrea i6 A per annum to his fifter Grace for 

her life, upon condition fhe doth not controvert the 

will, or make any further claim j if flie doth, all 

given to her by the ivill to be void. ^< And after the 

death of my faid fifters, my will is, that all fhe mort*^ 

gages^ bonds^ and notes afore/aid^ be vefted in the 

Mafter, Fellows, and Scholars of Pembroke Hall ; 

and I do hereby give and grant them to the faid Maf« 

ter, Fellows, and Scholars aforefaid, together with 

what fhall remain yearly out of the annual intereft of 

the faid mortgages, bonds, and notes, after payment 

of the faid 60 A a-year and 16 L a-year to my faid 

fifters ; and as either of them fhall die, the legacy 

that was paid yearly to theni (hall ceafe, and be vefted 

immediately in the faid Mafter, Fellows, and Scholars 

in truft as aforelaid/' 

The will then goes on to point the particular ufear 
for which he had made the laid devife, and bequeft tx^ 
the relators. 

And taking notice, that a confiderable yt/jvi rf 
money was due to him for intereft on three of the above 
mortgages (which the teftator names), he goes on : 
^< My defire is, the fame be paid my fifter Sarah and 
yolm Adamfon (whom he appoints executors), as focMi 
as poflible ; and with the money arifing from my goods 
and chattels, which I hereby order to be fold (except 
fome particulars, which he fpecifically bequeaths to 
his fall fifter Sarah), to be put out on good fecurity» 
and the yearly intereft to be paid to his faid fifter 
Sarah during her life, and after her death the whole 
l^operty to be paid to the relators^ in trufl for the ufes 
£ e 4 before 
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Acr«me>Geiierai bafofe mentioned ; and appoints bis fifler and ^ohn 
y^Fsfimtt^u jj^^j-^^^ j^Q Qf ^Ijg defendants, executors/' 

On the 27th of jfugti/l 1 765 the teftator died^ without 
iffue, leavinjj the faid Sarab Parkin and Grace Sbarpe 
bis lifters, his co-heirefles at taw, and next of kin. 

The executors proved the will and poflefled the 
teftator's eftate, and paid the debts and legacies, ex- 
cept what was given to the relators ; and having re« 
fufed to account with the relators, the relators filed 
their information to eftablifli the charity, and for aa 
account of the teftator*8 eftate. 

The defendants, as a ground for their refufal to 
account, infifted that there had been great variations, 
alterations, and addition to the teftator's perfonal 
eftaie, after making his will \ the fame at his death 
confifting principally of money due to him on rnorr* 
gages and other fecurities made to him ; and that 
many of fuch were made, and the money lent after 
inaking his will \ and that the relators were entitled 
mly to fuch mortgages and fecutitiesi or the benefit 
thereof, as were particularly defcribed in the will, and 
were fub^fting and unfacisfied at his death } and not 
to any part of the money due on the mortgages or fe* 
curities made to him after the making of his faid 
will \ but that the refidue of the teftator's eftate was 
to be confidered as undifpofed, and that they hia 
fifters, as his next of kin, were entitled thereto. 

The relators infifted, that under the faid will they 
were entitled to all the refidue of the faid teftator's 
perfonal eftate at the time of his death (except what 
vas fpecifically bequeathed) ; and that the teftator, 
a&er making his will, received the money due on fe« 
veraloftb? f«:curiti«s particularly mentioned in th^ 

wiU, 
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vf\\\^ and placed out the money, and other money he had AttonwyGeiiefii 

faved at interefl^ on other fecurities, and which remained ' 

due and unreceived at his death ; that all the moneythat 

remained due thereon at his death, was and ought to 

be deemed to pafs as part of the refidue of his pcrfonal 

eftate. by and under his will, and that the relators 

ought to have the benefit thereof^ 

The caufe came on to be heard on the 7th and 8th 
days of November 1769, and flood for judgment till 
this day W: " <;)J5No.. 

"When Lord Camden C. declared the will well luka. foi, 
proved, &c. and direfted the charitable ttufts therein 
to be eftabliflied and carried into execution ; and 
direfted Sarah Parkin to furrender the copyhold 
eftate comprifed in the will to fuch trufts, and ufes as 
the teftator had thereby direfted, and declared, the 
defendants, the teftator's fifters, were entitled to the 
clear refidue of his perfonal eftate. 

And declared that, with refpeft to fuch of the feve- 
ral debts bequeathed to the relators, as were paid 
unto the teftator between the time of making his will 
and his death, be fuch payments voluntary, or cora- 
pulfory, the fame were not adeemed by fuch extinct 
tion of thefe debts^ but ought to be fatisfied out of the 
teftator's general eftate. 

The decree then goes on to direft an acconnt of the 
teftator's perfonal eftate not fpccifically bequeathed, 
and of his debts, funeral expences, and legacies ; and 
in fuch account the Mafter was ' to compute Intereft* 
on fuch of the feveral debts bequeathed to the relators 
remaining unpaid at hit death, as carried intereft^ 
jifter the rate of the intereft they carried. And the 
M»ftcr was to give credit tP the relators for all fuch 

fums 
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^•-^•yGcncrai funis of money as (hould appear to ha?e beea paid 
^' the teftator before his death, by any of the debtors* 

on the fev^al fecurities Q>ecifically bequeathed to ihp 
relators, and the intereft thereof as aforefaid ; and for 
that purpofe the Mafter was to compute intereit on 
fuch of the fpecific legacies as fhould appear to ha.ve 
been paid to the teftator before his death, at the rate 
of 4 per cent, per ann. from a year after the teftator*8 
death ; and it was ordered, that what fliould be com- 
ing for intereft of fuch of the debts fpecifically be« 
queadied as were at that time Aanding out, together 
with intereft at /^per cent, on fuch of the debts as had 
been paid in as aforefaid> Ibould be applied in thefirfl: 
place in payment of the aforefaid two annuities of 
^oL and i6/« to the teftator's faid two fifters, the 
defendants Sarah and Grace \ and that the furplua 
Ihould be psud into the Bank, fubjeft to further 
order. 

And the relators were to lay a fcheme before the 
Mafler for carrying the charity into execution. 

Cofts to be paid out of the eitate, and liberty t» 
apply. 



Howel V. HeweL 



r^Avsj, heard at the Rolls. The decree appealed* 

The caufe heard on the appeal : afterwards appeal 

reheard by Lord Camden C, though at firft obje&ed 

to as againft rule. 



Rejnddfm 
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(Dec. 176^ 
See Ambl. 564. 



Reynold/QH v, Perkins^ 

^BjECTiQK at the hearing that remainder-aiea wer« 
not parties. 
Lord Camden C. — ^Where the firft tenant in tail it 
apartVj it is not neceflary to make any other of the 
remainder-men parties^ and they will be boand by 
the decree. 



Derm v, RuffeU 7 Dec, 176^. 



'T'HE defendant was a pauper : the bill was difmifi^d ^^2n 
with cojis for want of profecution. thw ptupet** 

The defendant, as foon as he had« obtained the 
order for difmiifion, gets ^he pleadings damped, and 
pays Counfel, and others divers fees : And carries in 
his bill to be taxed, which the Mailer taxes. 

The plaintiff takes exceptions, which came on to 
he argued. 

The quellion was, whether the plaintiff fliould pay 
fuch increafed cofts. 

Lord Camden C. and Sir Thomas SewelVl. R. were 
both of opinion, that the defendant was entitled co 
fuch fees as he had paid, and what he had difburfed 
at the time of the order, and no more > and therefore 
allowed the e&ceptions. 



Smtt 
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13 Dec. 1769. 
6Bro. P.C.364. 

s:c. 



Intcreft rcfufed 
on the baUnce 
•fa mutual ac- 
count, and held 
lo be a (rmple 
eoDliaA debt. 



Borret v. Gaodere. 

^His caufe flood this day for judgment on an 
appeal. 

Lord Camden C. — The queftion before mc relates 
to intei-eft. 

The demand is, a balance of an open and mutual 
account, and on fimple contrad, as all the particulars 
are on fimple contrad. Indeed if the account had 
confifted of' particulars, fome whereof had been fpe- 
cialty and fome fimple contrad; yet the balance found 
due would be a fimple contrad debt. 

And there is noinftance where intereft is given on 
an open mutual account, without fome particular 
drcumftances ; and it would be unjufl to turn it into 
the nature of a fpecialty, foas to carry intereft. 

If intereft is claimed from the time the debt became 
due, or from the filing of the bill, there muft be 
ihewn an unjuft detention of the debt : but that is not 
proved in this cafe : neither fr^ud, nor truft, nor any , 
proof that intereft has been made of the balance. 

If any part had carried intereft, the Mafter fhould 
in the account have computed intereft } and if the 
Mafter had refused to compute intereft duly^ that 
would have been a matter of exception. 

Here I am precluded by the report from faying in« 
terell fhould be paid for any part of the balance ; and 
if intereft were prefumed to be made on the balance 
of an open account, it would lead to mifchief. 

But if it is proved J the confequence is plain : if it is 
prefumedi it muft be under particular circumflances ; 

for 
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for the balance of an open mutual account doth not, ^^'^'^^^•^^f- 
nor ought it, to carry intereft. — ~— — 

Such is the prefent cafe ; and therefore I am of 
opinion it doth not carry intereft. ' 



jfefery v. Bowks. ,7 March .770. 

(Reg. Lib. A. fol. 267,) mym, iiMaf 

1773. The like 
rt « •• rtij^ decreed in Car- 

JN JUNCTION to ftay the prmung of a book. On nanv. bowIm, 
fliewing caufe to continue the injunftion, it was ^^^""^''^ ^' 
referred to the Mailer to fee \i the books pubh'flied 
by the plaintiff, and defendant were the fame, or in 
what rcfped they differed. 



Wharton and his wife and children v. Mafey. «6 ^^r '770. 
(Reg. Lib. B. fol. 280.) — — 

TJPON the marriage of the plaintiff Thomas Wharton a funriving 

the elder, with Judith his late wife, 1000 /. old^ ibfc^ncTs: the 
and 1000 /. new South Sea annuities, by mdentur? Svid«d?ff"** 
dated the 22d of M^jr 1757, were vetted in Dudley ^li^:}^]^ 
BaxteTy fince dead, and the defendant Majfey^ upon ^"'- 
truft to pay the dividends to the plaintiff Thomas the 
father for life, to his wife for life ; and after the death 
of the furvivor, to the ufe of the children of the 
marriage. 

The marriage was had, and the wife died, leaving 
the plaintiffs her children her furviving. Baxter being 
dead, and the defendant Majfey having left the king- 
dom to avoid his creditors, the plaintiffs file their bill to 

' reftrain 
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r6ftra!n Af^jr from transfening the funds or mreiir^ 
ing the dividends, and on thie i^thoijuly if 6%^ 
obtained an order for that purpofe« 

Soon after the marriage, theiaid £^;r/^rand Maffef 
executed a letter of attorney to WilUam Pimlet to re- 
ceive the dividends, and to pay them to the plaintijf 
the father. Pimlet received and paid the dividends 
till Nc^ember 1761^ when he died; and the autho*^ 
rity thereby ctofing, the South Sea Company refufed 
to permit the plaintiff ^btmas fFbarion^ the ctjtui qui 
vie^ to recdve the dividends. 

The defendant Af^jf fUlI abfconding, and the Au 
vidends being confiderably in artear> the plaintiff 7'i&^ 
fHosWhartm the father this day applied, that the Sout& 
Sea Company might pay him the dividends, and fiflied 
for the opinion of the Court in refpedt to transfer- 
ring the capital to the Accountant Generah fiut Lord 
Camden C. was dear k was impradicable : that the 
transfer could only be by Majej perfonally or by at-^ 
torney, and feemed to apprehend the plaintiff was with- 
out remedy } and at firft doubted as to orderbg the 
dividends ; but at laft he made the order, and put 
the cafe of a fequeftration iffued againft the defend* 
uts, or of a receiver's having been appointed } the 
order dire&inghim to receive would have been an 
authority, and indemnity* ^ 

And upon reading the fettlementt, and the faid 
order of the 18th oijuly 1768, the Six Clerk's certi- 
ficate^ and an affidavit of the fafts, his Lordihip, after 
ft pauie, hating at firft a doubt, ordered the South 
Sea Company to permit the plaintiff Thomas Wharton 
the father, to receive the dividends and future divi- 
dends of the truft annuities (a). 

Cafciitle 
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